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PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisions issued under 
regulatory laws administered in the Department of Agriculture. 


The decisions published herein may be described generally as 
decisions which are made in proceedings of a quasi-judicial (as 
contrasted with quasi-legislative) character, and which, under the 
applicable statutes, can be made by the Secretary of Agriculture, 
or an officer authorized by law to act in his stead, only after notice 
and hearing or opportunity for hearing. These decisions do not 
include rules and regulations of general applicability which are 
required to be published in the Federal Register. 


‘lhe principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7 U.S.C. 601 et seq.), the Commodity 
Hxchange Act (7 U.S.C. Chapter 1), the Grain Standards Act 
(7 U.S.C. 71 et seq.), the Packers and Stockyards Act, 1921 (7 
U.S.C. 181 et seqg.), the Perishable Agricultural Commodities Act, 
1930 (7 U.S.C. 499a et seq.), and the United States Warehouse 
Act (7 U.S.C. Chapter 10). 


The decisions published are numbered serially in the order in 
which they appear herein as “Agriculture Decisions.” They may 
be cited by giving the volume and page, for illustration, 1 A. D. 
472 (1942). It is unnecessary to cite the docket or decision 
number. Prior to 1942 the Secretary’s decisions were identified by 
docket and decision numbers, for example, D-578; S. 1150. Such 
citation of a case in these volumes generally indicates that the 
decision is not published in the Agriculture Decisions. 


Current court decisions involving the regulatory laws ad- 
ministered by the Department will be published herein. 
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AGRICULTURE DECISIONS 
BEFORE THE SECRETARY OF AGRICULTURE 


UNITED STATES DEPARTMENT OF AGRICULTURE 


(No. 6906) 


In re BERNARD J. CRISTEL. P&S Docket No. 230%. Decided De- 
cember 2, 1960. 


False Weights—Incorrect Records— 
Suspension of Registration 


Respondent is ordered to cease and desist from knowingly buying and selling 
livestock at false weights and from knowingly making or causing to be 
made false entries in his accounts and records. His registration is sus- 
pended for ten days. 


Messrs. Benj. M. Holstein and Earl L. Saunders, for complainant. Messrs. 
R. E. Costello, Jr., and Lew W. Mason, of East St. Louis, Illinois, for 
respondent. Mr. Jack W. Bain, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and 
Stockyards Act, 1921, as amended and supplemented (7 U.S.C. 
181 et seqg.), instituted by a complaint filed February 26, 1958, 
by the Director, Livestock Division, Agricultural Marketing 
Service, United States Department of Agriculture. The respond- 
ent is registered with the Secretary under the act as a dealer to 
buy and sell cattle for his own account at the St. Louis National 
Stock Yards, National Stockyards, Illinois, and is charged with 
knowingly buying and selling calves at false and incorrect 
weights, failing to keep accounts, records and memoranda which 
fully and correctly disclose all transactions involved in his busi- 
ness and making or causing to be made false entries in his rec- 
ords in wilful violation of sections 312(a), 401 and 402 of the 
act, respectively (7 U.S.C. 213(a), 221 and 222). The complaint 
further alleges that respondent assessed a buying charge or 
commission for livestock which he purchased on order in addi- 
tion to an increased purchase price. 


Respondent filed an answer March 20, 1958, in which he 
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admitted that he made the entries in his accounts and records 
set forth in the complaint but denied that he knew such entries 
were false or that he knowingly bought or sold calves at false 
and incorrect weights. Respondent also denied the remaining al- 
legations of the complaint. On March 20, 1958, respondent filed 
a motion to make the complaint more definite and certain and to 
produce various papers for inspection prior to the hearing. Jack 
W. Bain, Hearing Examiner, Office of Hearing Examiners, 
United States Department of Agriculture, denied respondent’s 
motions. 

Complainant requested that this proceeding be set for hearing 
with 13 similar proceedings for the purpose of adducing general 
testimony pertinent to each proceeding. Respondent did not object 
to this procedure. The hearing began June 3, 1958, in East St. 
Louis, Illinois, and with intervening recesses was concluded No- 
vember 7, 1958. Respondent was represented by R. E. Costello, 
Jr., and Lew W. Mason, Attorneys at Law, East St. Louis, Illi- 
nois, and complainant was represented by Benjamin M. Holstein 
and Earl L. Saunders, Office of the General Counsel, United 
States Department of Agriculture. Numerous witnesses testified 
and numerous exhibits were introduced into evidence by both 
parties. 

After the hearing, the parties filed briefs. On May 24, 1960, 
the hearing examiner issued a report containing proposed find- 
ings of fact and conclusions and recommending that respondent 
be found to have violated the act as charged, and be ordered to 
cease and desist from such violations and to keep accounts, 
records and memoranda which fully and correctly disclose all 
transactions involved in his business. The hearing examiner 
further recommended that respondent’s registration under the 
act be suspended for one year. Respondent filed exceptions to 
the hearing examiner’s report and oral argument was held be- 
fore the Judicial Officer August 24, 1960. 


FINDINGS OF FACT 


1. Respondent, Bernard J. Cristel, is an individual whose 
business address is P. O. Box 68, National Stockyards, Illinois. 
Respondent was at all times mentioned herein and presently is 
registered with the Secretary under the act as a dealer to buy 
and sell cattle for his own account at the St. Louis National 
Stock Yards, National Stockyards, Illinois. 
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2. The St. Louis National Stock Yards, National Stockyards, 
Illinois, was at all times mentioned herein and presently is a 
posted stockyard subject to the provisions of the act. 


8. Livestock bought and sold at the stockyard is weighed on 
scales belonging to the stockyard company and located at the 
stockyard, and such scales are operated by weighmasters em- 
ployed by the stockyard company. It is the duty of the weigh- 
masters to determine the correct weight of livestock being 
bought or sold and to record such correct weight in printed 
form on a scale ticket issued by the stockyard company. The 
weight thus recorded on the scale ticket determines the total 
sum which the buyer of the livestock pays to the seller. 


4. Scale No. 9 at the stockyard is one of three scales used to 
weigh calves. A comparatively small number of calves are con- 
tained in an individual draft and drafts of calves vary less in 
weight than drafts of other animals weighed so that calves can 
generally be weighed faster than other animals. Weighmasters 
are expected to and can weigh as many as 60 drafts or more of 
calves per hour. 


5. The weighmaster is furnished with serially numbered 
blank scale tickets which he uses in order, with one ticket 
utilized for each draft weighed except that two or three drafts 
involving the same parties may be printed on the same scale 
ticket. A draft of animals about to be weighed on Scale No. 9 
is driven onto the scale platform and gates attached to each end 
of the platform are closed in order to confine the animals to the 
platform. As each draft is weighed, the weighmaster inserts in 
the proper place on the scale ticket the date, scale number, 
draft number, number of animals, species, owner’s name or 
initials, buyer, and commission firm, He prints the weight by 
means of a hand operated printing mechanism incorporated in 
the poise on the weigh beam and signs the ticket. When the 
weighing operation is completed, he presses a button which actu- 
ates an electric bell as a signal to stockyard personnel that the 
animals may be driven off the platform. In executing scale 
tickets, draft number one is assigned to the first draft weighed 
on each day and each draft thereafter is consecutively num- 
bered. These draft numbers are independent of the serial num- 
bers on the scale tickets. 


6. Scale No. 9 is a beam type scale in which the load on the 
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scale platform is counterbalanced by a weigh beam and poise 
assembly. In determining the weight, the weighmaster moves 
the main poise along the weigh beam and adjusts the fractional 
poise until the entire poise assembly is in a position where the 
weigh beam is balanced. The beam is properly balanced when 
the needle of the over-under indicator, sometimes called the 
Spinks indicator, is in the approximate center of the indicator 
target. When the weigh beam is thus balanced, the correct 
weight of the load on the platform is the figure indicated by 
the position of the poise assembly. The mechanism which prints 
the weight on the scale ticket is part of the poise assembly and 
is operated by inserting the ticket in a slot of the printing 
mechanism and pressing a hand lever. The impression is made by 
type figures so located on the weigh beam that they will regis- 
ter the weight value indicated by the poise assembly. The value 
registered by this printing mechanism is determined by the 
position of the poise assembly on the weigh beam and not by 
the load on the scale platform. After the weighmaster has 
properly balanced the weigh beam, the correct weight will ap- 
pear on the scale ticket only if it is printed without moving 
any part of the poise assembly. If any such movement takes 
place prior to operating the printing lever, the printed figure on 
the scale ticket will be greater than or less than the correct 
weight depending upon the direction in which the poise assembly 
was moved. Pawls attached to the poise assembly engage notches 
in the weigh beam, preventing the accidental movement of the 


poise assembly from its position. 


7. The weighmaster usually balances the scale in the morn- 
ing before weighing and at intervals throughout the day in 
order to compensate for any increase or decrease in the “dead 
load” on the platform, consisting of droppings, mud, sand, etc. 
This was done by manipulating a balance ball until the beam 
was in a balanced position with the platform empty. The weigh- 
master generally signaled his intention to balance the scale by 
pressing the electric bell button two or more times while the 
draft just weighed was on the scale or as it was being driven 
off. This signal served as notice to all persons to keep the plat- 
form clear of animals while the scale was being balanced. When 
this balancing operation was completed, the weighmaster again 
signaled by ringing the bell once to indicate that he was ready 
to weigh the next draft. 
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8. In September 1956, without the knowledge of the dealers, 
weighmasters, or other stockyard personnel except certain super- 
visory officials, an automatic weight recording machine manu- 
factured by the Streeter-Amet Company was installed on Scale 
No. 9 at the stockyard in order to check the accuracy of weights 
appearing on scale tickets. The machine was located under the 
scale platform, in a pit which was locked and accessible only to 
supervisory officials of the stockyard company. Each weekend 
after the close of business, these employees removed the roll of 
tape upon which the past week’s weighings were recorded, 
marked the end of the tape with the date, signed it, and de- 
livered it to employees of the Livestock Division, Agricultural 
Marketing Service, United States Department of Agriculture. 
The beginning portion of the tape roll which was left in the 
machine for the next week’s record, or a new roll if one was 
required, was then marked and signed in a similar fashion. 


9. The weight recording machine installed on Scale No. 9 by 
the Streeter-Amet Company operated upon the principle of a 
dial-type automatic scale and it automatically weighed and reg- 
istered the total weight on the platform without regard to the 
movement of the weigh beam or poise. Every contact with the 
electric bell button actuated the printing mechanism of the ma- 
chine. Accordingly, when the weighmaster signaled his intention 
to take a balance by pressing the button two or three times, the 
result would appear as two or three impressions on the tape 
record. When the weighmaster signaled completion of the bal- 
ancing operation by a single pressing of the bell button, the 
result was a registration on the tape record made at a time when 
the scale platform was empty and it indicated the “dead load” 
on the platform. 


10. The data from both sources—scale tickets and tape rec- 
ords—were assembled in tabular form and introduced in evi- 
dence. Each exhibit or series of exhibits consists of a scale 
ticket covering a questioned transaction and one or more photo- 
static sheets which lists in chronological order all or. some of 
the weighing transactions for that day, including the questioned 
transaction. With each tabular sheet there is included, in photo- 
static form, that portion of the tape record which corresponds 
to the transactions listed on the sheet. These sheets show, for 
each ticket, the weight figure appearing on the tape record of 
the recording machine, this weight figure as adjusted to allow 
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for the “dead load” on the platform, and the difference between 
this adjusted weight figure and the scale ticket weight. 


11. In at least five instances during the period October 31, 
1956, through February 26, 1957, respondent knowingly engaged 
in the practice of buying or selling calves at the stockyard at 
false and incorrect weights. In such transactions weighmasters 
employed by the stockyard company overweighed the calves 
which the respondent was selling and underweighed the calves 
which respondent was buying. Specific dates of such transac- 
tions and other pertinent data with respect thereto are as fol- 
lows: 


Scale Purchases 
Ticket No. Weight sub- 
Date No. Head tracted 
1-22-57 13403 1 15 
2-26-57 121433 1 15 
Scale Sales 
Ticket No. Weight 
Date No. Head Added 
10-31-56 985905 8 15 
2-20-57 67363 2 15 
a ee 67371 1 15 


12. Respondent knowingly made entries in his accounts and 
records showing the false and incorrect weights at which he 
bought and sold livestock at the stockyard as the true and cor- 
rect weights of such livestock. 


13. On May 4, 11, 17, 18 and 20, 1955, respondent sold calves 
to Dubuque Packing Company at the stockyard, charged a com- 
mission of 50 cents per hundredweight thereon and also billed 
Dubuque for the calves at prices in excess of the prices at which 
he had purchased the livestock. 


CONCLUSIONS 
I 


Respondent is charged with knowingly engaging in the prac- 
tice of buying and selling calves at the St. Louis National Stock 
Yards at false and incorrect weights. It is apparent from the 
evidence herein that it was the practice at the stockyard for 
at least some weighmasters to give favorable weights to on-the- 
market and country dealers, that is, print the scale ticket to 
show a weight less than the true weight when the dealer was 
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buying calves and to show a weight which was more than the 
true weight when the dealer was selling calves. While not 
seriously contesting that a weighing practice favoring dealers 
existed, respondent would limit such practice to the weigh- 
masters giving dealers “the break of the beam.’ However, 
the testimony and statements of the weighmasters and the com- 
parison of scale tickets and weight recording machine tapes in- 
troduced into evidence indicate that the practice at this stock- 
yard was to favor dealers beyond such amount. 


We turn now to the issue as to whether respondent bought 
and sold calves at false and incorrect weights in the transactions 
involved herein. Much of the evidence adduced by complainant 
to establish this charge consists of scale tickets for each such 
transaction and tape records of weights made by an automatic 
weight recording machine which had been secretly attached to 
the scale on which respondent’s calves had been weighed and 
the scale tickets had been printed. Complainant then proceeds 
to compare the weight recorded on the scale tickets and on the 
tapes to arrive at the conclusion that the weights printed on 
the scale tickets in the transactions involved were false and 
incorrect. 


The identity between a particular registration or print on the 
tape record and a particular scale ticket was clearly established 
by complainant. Beginning with the first print made by the 
weighmaster on the tape at the start of a week’s operations, 
the weight figures appearing on the scale tickets, arranged in 
sequence of draft numbers, were compared with the figures on 
the tape record in the sequence in which these figures appeared. 
Certain figures on the tape record for which there were no 
corresponding scale tickets were identified as caused by the 
weighmaster’s signal with the electric bell button prior to taking 
a balance. Certain other prints on the tape record for which 
there were no corresponding scale tickets were identified as 
caused by the weighmaster’s signal with the electric bell button 
after he had taken a balance. These indicated the dead load. 
When the tape record figures, other than the balance prints just 
described, were adjusted by subtracting the mount of the dead 
load, these tape record figures were, with significant exceptions, 


1 By “break of the beam” respondent means that “since scale only weighs to the nearest 
5 pound multiple and since the animals seldom weigh exactly in the multiples of 5 pounds, 
the weighmasters would imprint the next lowest multiple of 5 pounds from balance when 
a dealer was buying and vice versa.” 
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closely matched in amount and identical in sequence with the 
scale ticket weights. Differences between the scale ticket weights 
and the adjusted recorder weights for most drafts were zero 
and plus and minus five pounds. The exceptions to this close cor- 
relation consisted of instances where the scale ticket weight 
varied from the corresponding tape record print by a significant 
amount.? These formed the bases of the charges in this pro- 
ceeding. 

The correspondence between the scale tickets and the tape is 
obvious upon examination of the tabulations upon which the 
data appear. Such an examination reveals that the correlation 
shown therein is not only correct but is the only possible correla- 
tion because the tape record “fits” the scale ticket sequence 
only when one is matched against the other in the way shown in 
such tabulations. It is concluded, on the basis of such correlation, 
that respondent bought and sold calves at the stockyard at false 
and incorrect weights. (See Finding of Fact 11.) 


Respondent, however, attacks the reliability of the Streeter- 
Amet recorder and complainant’s comparison of the scale tickets 
and the tapes and raises other alleged defects in complainant’s 
method of proof herein. Respondent points to the alleged fact 
that tapes taken from a Streeter-Amet recorder attached to 
Scale No. 6 were not utilized by complainant because of a fail- 
ure in operation of the recorder and on the basis of such al- 
leged fact challenges the accuracy of the Streeter-Amet recorder 
attached to Scale No. 9. In this connection Thompson testified 
that the reason for not using Scale No. 6 weights was that the 
final test at the close of the investigation showed that both scale 
and recorder were in excess of tolerance because of a defective 
timber at that scale. There is no evidence of any excess tolerance 
at Scale No. 9. In fact, the evidence is to the contrary. Respond- 
ent further contends that the recorder was not installed in ac- 
cordance with the blueprint prepared for its installation in that 
a bolt not shown on the blueprint was substituted or utilized. 
This misconstrues the testimony. Kious testified that an anchor 
bolt on the scale before the installation was removed and an 
“S” bolt shown on the blueprint substituted therefor as a part 


*In preparing the comparison of scale tickets and the Streeter-Amet tapes, the dealers, 
including this respondent, were given the benefit of every doubt. For example, where an 
entry on the tape fell between the measuring lines, the closest figure which would favor the 
dealer was utilized. Only a difference of 15 pounds or more between a scale ticket and the 
corresponding tape print was utilized by complainant except where more than one draft 
was printed on a scale ticket. 
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of the installation. Respondent apparently understood that the 
use of the word “substituted” by the witness meant that an 
original blueprint prepared for the installation showed an 
anchor bolt instead of the “S” bolt, and that the blueprint in 
evidence was a blueprint changed in that respect from an 
original blueprint. The testimony was that there was only one 
blueprint, the one in evidence, that the recorder was installed 
according to it, that in order to install the “S” bolt according 
to the blueprint, an anchor bolt had to be removed from the 
scale, not from some other blueprint. No defect in the recorder 
has been pointed out, and we do not believe that the attacks 
upon its accuracy are supported by the record. 


Respondent next questions the comparison or correlation of 
the scale tickets and the tape records made by the Streeter- 
Amet weight recorder. Respondent claims, in part, that the 
identification of Streeter-Amet weights with scale ticket weights 
is based upon assumptions because there are weights listed on 
the tapes for which no scale ticket could be found and no one 
could explain these by eye-witness testimony as to what hap- 
pened in these instances. As indicated above, the continuity of 
tape weights and numbered scale ticket weights is apparent 
when tickets in consecutive order are placed beside a tape strip. 
Occasionally there is a tape number or two for which there is 
no corresponding ticket, but then the perfect pattern resumes. 
A press of the signal button at the scale caused a print to be 
made on the tape and occasionally the button was pressed when 
no ticket was printed. There is nothing unclear, assumed or 
suspicious about this. On cross-examination, a witness would be 
asked how he could explain a tape weight for which there was 
no corresponding scale ticket. In answer thereto the witness, 
of course, would have to make certain assumptions based upon 
his knowledge of weighing procedure at the stockyard in relation 
to the mechanical operation of the Streeter-Amet recorder. The 
questioned assumptions were proper under the circumstances and 
respondent has not laid any foundation to discredit such inter- 
polation of the scale tickets and tapes. Respondent has failed by 
this argument to undermine the “fit” or correlation involved. 
The pattern is there and the absence of scale tickets at times is 
to be expected. This conclusion also applies in those instances 
where complainant’s witnesses assumed that weights listed on 
the tapes for which corresponding scale tickets could not be 
found represented catch weights. In addition, the number of such 
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instances are relatively minor and do not affect the correlation 
constructed by complainant. 


Respondent makes reference to the range of balances found 
on the Streeter-Amet tapes during the period of the investiga- 
tion to indicate a lack of uniformity and, inferentially, a short- 
coming in the weight recording machine or complainant’s com- 
parison in issue. However, balance changes for specific days 
were very slight and, in fact, balance changes during the entire 
period were relatively minor. Respondent makes several addi- 
tional attacks upon the accuracy and reliability of the scale, the 
Streeter-Amet recorder and other elements of complainant’s 
proof, such as the condition of the scale, the effect of wind on 
the scale, the qualifications of complainant’s scale expert, etc. 
It need only be said in this regard that such matters did not 
impress the hearing examiner, do not impress us and do not 
detract from our conclusion set forth above.’ 


Corroborative of the conclusion that the correlation between 
scale tickets and Streeter-Amet tapes demonstrates that respond- 
ent bought and sold calves at false and incorrect weights is the 
testimony of the weighmasters who printed the scale tickets in 
the transactions involved herein. Each such weighmaster identi- 
fied scale tickets bearing his signature which relate to the weigh- 
ing transactions described in the Findings of Fact and the testi- 
mony of the weighmasters indicates that when respondent sold 
calves they weighed the calves at more than their actual weight 
and that when respondent purchased calves they weighed such 
calves at less than their actual weight. From their testimony, 
it further appears that the weighing in respondent’s favor was 
accomplished by printing the scale tickets when the poise was 
at such position that the weighbeam was not in balance with 
the load of calves on the scale platform. ~- 


Respondent contends that even if it should be found that he 
bought and sold calves at false and incorrect weights, he did not 
do so knowingly. Respondent did not testify in the proceeding 
and so direct testimony by him on the question of his awareness 
of the alleged practice was unavailable. Moreover, this issue is 
seldom capable of direct proof. However, whether an individual 
has knowledge of a particular state of affairs is usually deter- 


3For example, there is no showing how much the scale was affected by the wind, if at 
all. In addition, if the scale were affected by wind, any pressure on the scale platform 
would probably be reflected to the same extent on the Streeter-Amet recording machine. 
Also, wind did not appear to influence other weighings taken on the days involved. 
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mined from the totality of all the facts, conduct and surrounding 
circumstances and the inferences which may reasonably be drawn 
therefrom. The fact that respondent bought and sold calves at 
false and incorrect weights, the fact that it was a practice of 
long standing at the stockyard for dealers to buy and sell live- 
stock at false and incorrect weights and the fact that such 
practice was common knowledge at the stockyard all point to 
the conclusion that respondent knew that he was being favored 
by incorrect and false weights in his purchases and sales of 
calves. Moreover, respondent’s failure to testify in this regard 
tends to indicate that such was the case. See, e.g., Miller and 
Company v. United States, 260 F. 2d 286, 290 (7th Cir. 1958), 
cert. denied, 359 U. S. 907 (1959). Also, respondent makes the 
argument that everyone at the stockyard, including officials of 
the stockyard company, knew of the weighing custom in favor 
of dealers except the dealers themselves. A widespread custom 
of many years’ duration would surely be known to the bene- 
ficiaries thereof. It is concluded that respondent knowingly 
bought and sold calves at the stockyard at false and incorrect 
weights in wilful violation of section 312(a) of the act (7 U.S.C. 
213(a)).* In effect, respondent availed himself of the custom 
at the stockyard. 


Respondent points to the fact that his calves allegedly gained 
a negligible amount of weight from time of purchase to time 
of sale to indicate that he did not know of any false weighing 
in his favor. There is no indication in the record how respond- 
ent’s experience with respect to the gain of weight of calves 
purchased by him compares with the ordinary, normal gain or 
shrinkage in weight of calves at the stockyard in the interim 
period between purchase and sale. 


In addition to the wilful violation of section 312(a) found 
above, respondent knowingly made or caused to be made entries 
in his accounts and records showing the false and incorrect 
weights found herein in violation of section 401 of the act (7 
U.S.C. 221) and section 402 thereof (7 U.S.C. 222) which 
makes applicable section 10 of an act entitled, “An act to create 
a Federal Trade Commission, to define its powers and duties, 
and for other purposes” (15 U.S.C. 50). 


*It could be argued that respondent was not aware of receiving false weights in each 
of the transactions involved. However, respondent was aware generally of the custom at 
the stockyard and the record does not indicate any reason why respondent should have 
believed that he was not receiving a weight advantage in the transactions involved herein. 
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The record also indicates that in the sale of calves to Dubuque 
Packing Company respondent charged a commission of 50 cents 
per hundredweight and also billed Dubuque for the calves at 
prices in excess of the prices at which he had purchased such 
livestock. Complainant appears to contend that this constitutes 
a deceptive practice in violation of section 312(a) of the act. 
While this method of billing may be deceptive, complainant has 
failed to establish by competent evidence that such practice was 
deceptive and this allegation of the complaint should therefore 
be dismissed. 


II 


Respondent complains of the procedure employed in this pro- 
ceeding whereby witnesses offered general testimony applicable 
to all 14 similar proceedings and then testified in this proceed- 
ing with respect to the respondent herein. Such procedure ap- 
pears to us to have been the most expeditious under the cir- 
cumstances in view of the related nature of the 14 proceedings. 
The hearing examiner has wide discretion in the conduct of 
hearings and respondent was not denied procedural due process 
by the procedure utilized. Cf. Cella v. United States, 208 F. 2d 
783 (7th Cir. 19538). 

All objections, exceptions, etc., inconsistent with this decision 
and order are overruled. 


Of course respondent should be ordered to cease and desist 
from the violations found and an order should issue requiring 
respondent to keep accounts, records and memoranda which 
fully and correctly disclose all transactions involved in his busi- 
ness. In view of all the facts and circumstances in the record, 
however, e.g., the prevalence of the practice of weighmasters 
favoring dealers and the fact that respondent is not charged 
with inducing the weighmasters to give false weights, we con- 
clude that suspension of respondent’s registration should be 
ordered for a much shorter period than recommended by com- 
plainant and proposed by the hearing examiner. 


ORDER 


Respondent shall cease and desist (1) from knowingly buying 
and selling livestock at false and incorrect weights and (2) from 
knowingly making, or causing to be made, false entries in the 
accounts, records and memoranda kept by him under the act. 
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Respondent shall keep accounts, records and memoranda 
which will fully and correctly disclose al transactions involved 
in his business under the act. 


Respondent is suspended as a registrant under the act for a 
period of 10 days. 

Copies hereof shall be served upon the parties and this order 
shall become effective on the 30th day after service hereof upon 
respondent. 


(No. 6907) 


In re ELLSWORTH M. SHARP AND JOHN W. GLENVILLE, d/b/a 
SHARP & GLENVILLE. P&S Docket No. 2296. Decided December 
2, 1960. 


False Weights—lIncorrect Records— 
Suspension of Registration 


Respondents are ordered to cease and desist from knowingly buying and 
selling livestock at false weights and from knowingly making or 
causing to be made false entries in their accounts and records. Their 
registration is suspended for 20 days. 

Messrs. Benj. M. Holstein and Earl L. Saunders, for complainant. Messrs. 
R. E. Costello, Jr.. and Lew W. Mason, of East St. Louis, Illinois, 
for respondents, Mr. Jack W. Bain, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and 
Stockyards Act, 1921, as amended and supplemented (7 U.S.C. 
181 et seq.), instituted by a complaint filed January 28, 1958, 
by the Director, Livestock Division, Agricultural Marketing 
Service, United States Department of Agriculture. Respond- 
ents are registered with the Secretary under the act as a dealer 
to buy and sell cattle for their own account at the St. Louis Na- 
tional Stock Yards, National Stockyards, Illinois, and are 
charged with knowingly buying and selling calves at false and 
incorrect weights, failing to keep accounts, records and memo- 
randa which fully and correctly disclose all transactions involved 
in their business and making or causing to be made false entries 
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in their records in wilful violation of sections 312(a), 401 and 
402 of the act, respeetively (7 U.S.C. 213(a), 221 and 222). 
The complaint further alleges that respondents caused the stock- 
yard company to issue scale tickets showing false or fictitious 
names as the seller or shipper, charged a service charge for 
cattle sold and filed a false and incorrect annual report, in viola- 
tion of the act. 

Respondents filed an answer February 17, 1958, in which they 
admitted that they made the entries in their accounts and rec- 
ords set forth in the complaint but denied that they knew such 
entries were false or that they knowingly bought or sold calves 
at false and incorrect weights. Respondents also denied the re- 
maining allegations of the complaint. On February 17, 1958, re- 
spondents filed a motion to make the complaint more definite and 
certain and to produce various papers for inspection prior to 
the hearing. Jack W- Bain, Hearing Examiner, Office of Hearing 
Examiners, United States Department of Agriculture, denied 
respondents’ motions. 


Complainant requested that this proceeding be set for hear- 
ing with 13 similar proceedings for the purpose of adducing 
general testimony pertinent to each proceeding. Respondents 
did not object to this procedure. The hearing began June 3, 
1958, in East St. Louis, Illinois, and with intervening recesses 
was concluded November 7, 1958. Respondents were represented 
by R. E. Costello, Jr., and Lew W. Mason, Attorneys at Law, 
East St. Louis, Illinois, and complainant was represented by 
Benjamin M. Holstein and Earl L. Saunders, Office of the Gen- 
eral Counsel, United States Department of Agriculture. Numer- 
ous witnesses testified and numerous exhibits were introduced 
into evidence by both parties. 


After the hearing, the parties filed briefs. On April 21, 1960, 
the hearing examiner issued a report containing proposed find- 
ings of fact and conclusions and recommending that respond- 
ents be found to have violated the act as charged, and be ordered 
to cease and desist from such violations and to keep accounts, 
records and memoranda which fully and correctly disclose all 
transactions involved in their business. The hearing examiner 
further recommended that respondents’ registration under the 
act be suspended for one year. Respondents filed exceptions to 
the hearing examiner’s report and oral argument was held be- 
fore the Judicial Officer August 24, 1960. 
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FINDINGS OF FACT 


1. Respondents, Ellsworth M. Sharp and John W. Glenville, 
are individuals doing business as Sharp & Glenville whose busi- 
ness address is P. O. Box 168, National Stockyards, Illinois. Re- 
spondents were at all times mentioned herein and presently are 
registered with the Secretary under the act as a dealer to buy 
and sell cattle for their own account at the St. Louis National 
Stock Yards, National Stockyards, Illinois. 


2. The St. Louis National Stock Yards, National Stock- 
yards, Illinois, was at all times mentioned herein and presently 
is a posted stockyard subject to the provisions of the act. 


3. Livestock bought and sold at the stockyard is weighed 
on scales belonging to the stockyard company and located at 
the stockyard, and such scales are operated by weighmasters 
employed by the stockyard company. It is the duty of the weigh- 
masters to determine the correct weight of livestock being 
bought or sold and to record such correct weight in printed 
form on a scale ticket issued by the stockyard company. The 
weight thus recorded on the scale ticket determines the total 
sum which the buyer of the livestock pays to the seller. 


4. Scale No. 9 at the stockyard is one of three scales used 
to weigh calves. A comparatively small number of calves are 
contained in an individual draft and drafts of calves vary less 
in weight than drafts of other animals weighed so that calves 
can generally be weighed faster than other animals. Weigh- 
masters are expected to and can weigh as many as 60 drafts or 
more of calves per hour. 


5. The weighmaster is furnished with serially numbered 
biank scale tickets which he uses in order, with one ticket 
utilized for each draft weighed except that two or three drafts 
involving the same parties may be printed on the same scale 
ticket. A draft of animals about to be weighed on Scale No. 9 
is driven onto the scale platform and gates attached to each 
end of the platform are closed in order to confine the animals 
to the platform. As each draft is weighed, the weighmaster 
inserts in the proper place on the scale ticket the date, scale 
number, draft number, number of animals, species, owner’s 
name or initials, buyer, and commission firm. He prints the 
weight by means of a hand operated printing mechanism in- 
corporated in the poise on the weigh beam and signs the ticket. 
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When the weighing operation is completed, he presses a button 
which actuates an electric bell as a signal to stockyard personnel 
that the animals may be driven off the platform. In executing 
scale tickets, draft number one is assigned to the first draft 
weighed on each day and each draft thereafter is consecutively 
numbered. These draft numbers are independent of the serial 
numbers on the scale tickets. 


6. Scale No. 9 is a beam type scale in which the load on the 
scale platform is counterbalanced by a weigh beam and poise 
assembly. In determining the weight, the weighmaster moves 
the main poise along the weigh beam and adjusts the fractional 
poise until the entire poise assembly is in a position where the 
weigh beam is balanced. The beam is properly balanced when 
the needle of the over-under indicator, sometimes called the 
Spinks indicator, is in the approximate center of the indicator 
target. When the weigh beam is thus balanced, the correct 
weight of the load on the platform is the figure indicated by the 
position of the poise assembly. The mechanism which prints 
the weight on the scale ticket is part of the poise assembly 
and is operated by inserting the ticket in a slot of the printing 
mechanism and pressing a hand lever. The impression is made 
by type figures so located on the weigh beam that they will 
register the weight value indicated by the poise assembly. The 
value registered by this printing mechanism is determined by 
the position of the poise assembly on the weigh beam and not 
by the load on the scale platform. After the weighmaster has 
properly balanced the weigh beam, the correct weight will ap- 
pear on the scale ticket only if it is printed without moving 
any part of the poise assembly. If any such movement takes 
place nrior to operating the printing lever, the printed figure on 
the scale ticket will be greater than or less than the correct 
weight depending upon the direction in which the poise assembly 
was moved. Pawls attached to the poise assembly engage notches 
in the weigh beam, preventing the accidental movement of the 
poise assembly from its position. 


7. The weighmaster usually balances the scale in the morn- 
ing hefore weighing and at intervals throughout the day in 
order to compensate for any increase or decrease in the “dead 
load” on the platform, consisting of droppings, mud, sand, etc. 
This was done by manipulating a balance ball until the beam 
was in a balanced position with the platform empty. The weigh- 
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master generally signaled his intention to balance the scale by 
pressing the electric bell button two or more times while the 
draft just weighed was on the scale or as it was being driven 
off. This signal served as notice to all persons to keep the plat- 
form clear of animals while the scale was being balanced. When 
this balancing operation was completed, the weighmaster again 
signaled by ringing the bell once to indicate that he was ready 
to weigh the next draft. 


8. In September 1956, without the knowledge of the dealers, 
weighmasters, or other stockyard personnel except certain super- 
visory officials, an automatic weight recording machine manu- 
factured by the Streeter-Amet Company was installed on Scale 
No. 9 at the stockyard in order to check the accuracy of weights 
appearing on scale tickets. The machine was located under the 
scale platform, in a pit which was locked and accessible only 
to supervisory officials of the stockyard company. Each weekend 
after the close of business, these employees removed the roll 
of tape upon which the past week’s weighings were recorded, 
marked the end of the tape with the date, signed it, and deliv- 
ered it to employees of the Livestock Division, Agricultural 
Marketing Service, United States Department of Agriculture. 
The beginning portion of the tape roll which was left in the 
machine for the next week’s record, or a new roll if one was 
required, was then marked and signed in a similar fashion. 


9. The weight recording machine installed on Scale No. 9 
by the Streeter-Amet Company operated upon the principle of 
a dial-type automatic scale and it automatically weighed and 
registered the total weight on the platform without regard to 
the movement of the weigh beam or poise. Every contact with 
the electric bell button actuated the printing mechanism of the 
machine. Accordingly, when the weighmaster signaled his in- 
tention to take a balance by pressing the button two or three 
times, the result would appear as two or three impressions on 
the tape record. When the weighmaster signaled completion of 
the balancing operation by a single pressing of the bell button, 
the result was a registration on the tape record made at a time 
when the scale platform was empty and it indicated the “dead 
load” on the platform. 


10. The data from both sources—scale tickets and tape rec- 
ords—were assembled in tabular form and introduced in evi- 
dence. Each exhibit or series of exhibits consists of a scale ticket 
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covering a questioned transaction and one or more photostatic 
sheets which lists in chronological order all or some of the 
weighing transactions for that day, including the questioned 
transaction. With each tabular sheet there is included, in photo- 
static form, that portion of the tape record which corresponds 
to the transactions listed on the sheet. These sheets show, for 
each ticket, the weight figure appearing on the tape record of 
the recording machine, this weight figure as adjusted to allow 
for the “dead load” on the platform, and the difference be- 
tween this adjusted weight figure and the scale ticket weight. 


11. In at least nine instances during the period December 
19, 1956, through February 7, 1957, respondents knowingly 
engaged in the practice of buying or selling calves at the stock- 
yard at false and incorrect weights. In such transactions weigh- 
masters employed by the stockyard company overweighed the 
calves which the respondents were selling and underweighed 
the calves which respondents were buyng. Specific dates of 
such transactions and other pertinent data with respect thereto 
are as follows: 


Purchases 
Scale No. Weight 
Date Ticket No. Head Subtracted 
12-19-56 938178 1 15 
” ” 1 10 
4 938179 1 10 
”? ” : 10 
” ” 1 15 
Sales 

Scale No. Weight 

Date Ticket No. Head Added 
1-24-57 13698 4 30 
“ 13737 8 25 
2-7-57 45715 6 25 
” ” 6 85 


12. Respondents knowingly made entries in their accounts 
and records showing the false and incorrect weights at which 
they bought and sold livestock at the stockyard as the true and 
correct weights of such livestock. 


13. On October 3 and December 28, 1955, and April 17, 
1957, in four separate transactions, respondents sold cattle 
through market agencies at the stockyard and caused the stock- 
yard company to show falsely on the scale tickets with respect 
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to such livestock that the shipper or consignor of the cattle was 
Johnson, Goodson, Glen Ford or Smith. 


14. On July 7, 1956, in two separate transactions, respond- 
ents sold cattle owned by them and caused the stockyard com- 
pany to show falsely on the scale tickets that the cattle were 
sold by a market agency at the stockyard when no selling serv- 
ice was performed by the market agency. 


15. The original of each of the scale tickets mentioned in 
Findings of Fact 13 and 14 was retained in the records of the 
stockyard company and in the usual course of business the scale 
tickets became a part of the records of the market agency 
involved. 


16. During the period January 4 through October 26, 1955, 
in nine separate transactions, respondents sold livestock owned 
by them and charged the purchasers a “service charge” although 
such livestock had not been purchased by the respondents for 
the account of the purchasers on a commission basis and were 
not sold by respondents at the respondents’ purchase weights 
and prices. 


17. In their annual report for the year 1954, respondents 
knowingly failed to show a total of $2,165 which had been re- 
ceived by them during 1954 as a “service charge.” 


CONCLUSIONS 
I 


Respondents are charged with knowingly engaging in the 
practice of buying and selling calves at the St. Louis National 
Stock Yards at false and incorrect weights. It is apparent from 
the evidence herein that it was the practice at the stockyard 
for at least some weighmasters to give favorable weights to on- 
the-market and country dealers, that is, print the scale ticket 
to show a weight less than the true weight when the dealer was 
buying calves and to show a weight which was more than the 
true weight when the dealer was selling calves. While not 
seriously contesting that a weighing practice favoring dealers 
existed, respondents would limit such practice to the weigh- 
masters giving dealers “the break of the beam.”! However, 


1 By “break of the beam’’ respondent means that “since scale only weighs to the nearest 
5 pound multiple and since the animals seldom weigh exactly in the multiples of 5 pounds, 
the weighmasters would imprint the next lowest multiple of 5 pounds from balance when 
a dealer was buying and vice versa.” 
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the testimony and statement of the weighmasters and the com- 
parison of scale tickets and weight recording machine tapes 
introduced into evidence indicate that the practice at this stock- 
yard was to favor dealers beyond such amount. 


We turn now to the issue as to whether respondents bought 
and sold calves at false and incorrect weights in the transactions 
involved herein. Much of the evidence adduced by complainant 
to establish this charge consists of scale tickets for each such 
transaction and tape records of weights made by an automatic 
weight recording machine, which had been secretly attached to 
the scale on which respondents’ calves had been weighed and the 
scale tickets had been printed. Complainant then proceeds to 
compare the weight recorded on the scale tickets and on the 
tapes to arrive at the conclusion that the weights printed on the 
scale tickets in the transactions involved were false and in- 
correct. 

The identity between a particular registration or print on the 
tape record and a particular scale ticket was clearly established 
by complainant. Beginning with the first print made by the 
weighmaster on the tape at the start of a week’s operations, the 
weight figures appearing on the scale tickets, arranged in se- 
quence of draft numbers, were compared with the figures on 
the tape record in the sequence in which these figures appeared. 
Certain figures on the tape record for which there were no cor- 
responding scale tickets were identified as caused by the weigh- 
master’s signal with the electric bell button prior to taking a 
balance. Certain other prints on the tape record for which 
there were no corresponding scale tickets were identified as 
caused by the weighmaster’s signal with the electric bell button 
after he had taken a balance. These indicated the dead load. 
When the tape record figures, other than the balance prints just 
described, were adjusted by subtracting the amount of the dead 
load, these tape record figures were, with significant exceptions, 
closely matched in amount and identical in sequence with the 
scale ticket weights. Differences between the scale ticket weights 
and the adjusted recorder weights for most drafts were zero and 
plus and minus five pounds. The exceptions to this close correla- 
tion consisted of instances where the scale ticket weight varied 
from the corresponding tape record print by a significant 
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amount.? These formed the bases of the charges in this proceed- 
ing. 

The correspondence between the scale tickets and the tape is 
obvious upon examination of the tabulations upon which the 
data appear. Such an examination reveals that the correlation 
shown therein is not only correct but is the only possible corre- 
lation because the tape record “fits” the scale ticket sequence only 
when one is matched against the other in the way shown in such 
tabulations, It is concluded, on the basis of such correlation, 
that respondents bought and sold calves at the stockyard at false 
and incorrect weights. (See Finding of Fact 11.) 


Respondents, however, attack the reliability of the Streeter- 
Amet recorder and complainant’s comparison of the scale tickets 
and the tapes and raise other alleged defects in complainant’s 
method of proof herein. Respondents point to the alleged fact 
that tapes taken from a Streeter-Amet recorder attached to 
Scale No. 6 were not utilized by complainant because of a failure 
in operation of the recorder and on the basis of such alleged 
fact challenge the accuracy of the Streeter-Amet recorder at- 
tached to Scale No. 9. In this connection Thompson testified 
that the reason for not using Scale No. 6 weights was that the 
final test at the close of the investigaton showed that both scale 
and recorder were in excess of tolerance because of a defective 
timber at that scale. There is no evidence of any excess tolerance 
at Scale No. 9. In fact, the evidence is to the contrary. Respond- 
ents further contend that the recorder was not installed in ac- 
cordance with the blueprint prepared for its installation in that 
a bolt not shown on the blueprint was substituted or utilized. 
This misconstrues the testimony. Kious testified that an anchor 
bolt on the scale before the installation was removed and an 
“S” bolt shown on the blueprint substituted therefor as a part 
of the installation. Respondents apparently understood that the 
use of the word “substituted” by the witness meant that an 
original blueprint prepared for the installation showed an 
anchor bolt instead of the “S” bolt, and that the blueprint in 
evidence was a blueprint changed in that respect from an 
original blueprint. The testimony was that there was only one 


3In preparing the comparison of scale tickets and the Streeter-Amet tapes, the dealers, 
including these respondents, were given the benefit of every doubt. For example, where an 
entry on the tape fell between the measuring lines, the closest figure which would favor the 
dealer was utilized. Only a difference of 15 pounds or more between a scale ticket and the 
corresponding tape print was utilized by complainant except where more than one draft 
was printed on a scale ticket. 
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blueprint, the one in evidence, that the recorder was installed 
according to it, that in order to install the “S” bolt according 
to the blueprint, an anchor bolt had to be removed from the 
scale, not from some other blueprint. No defect in the recorder 
has been pointed out, and we do not believe that the attacks 
upon its accuracy are supported by the record. 


Respondents next question the comparison or correlation of 
the scale tickets and the tape records made by the Streeter- 
Amet weight recorder. Respondents claim, in part, that the 
identification of Streeter-Amet weights with scale ticket weights 
is based upon assumptions because there are weights listed on 
the tapes for which no scale ticket could be found and no one 
could explain these by eye-witness testimony as to what hap- 
pened in these instances. As indicated above, the continuity of 
tape weights and numbered scale ticket weights is apparent 
when tickets in consecutive order are placed beside a tape strip. 
Occasionally there is a tape number or two for which there is 
no corresponding ticket, but then the perfect pattern resumes. A 
press of the signal button at the scale caused a print to be 
made on the tape and occasionally the button was pressed 
when no ticket was printed. There is nothing unclear, assumed 
or suspicious about this. On cross-examination, a witness would 
be asked how he could explain a tape weight for which there 
was no corresponding scale ticket. In answer thereto the wit- 
ness, of course, would have to make certain assumptions based 
upon his knowledge of weighing procedure at the stockyard 
in relation to the mechanical operation of the Streeter- 
Amet recorder. The questioned assumptions were proper under 
the circumstances and respondents have not laid any foundation 
to discredit such interpolation of the scale tickets and tapes. 
Respondents have failed by this argument to undermine the 
“fit” or correlation involved. The pattern is there and the ab- 
sence of scale tickets at times is to be expected. This conclu- 
sion also applies in those instances where complainant’s witnesses 
assumed that weights listed on the tapes for which corresponding 
scale tickets could not be found represented catch weights. In 
addition, the number of such instances ar relatively minor and 
do not affect the correlation constructed by complainant. 


Respondents make reference to the range of balances found 
on the Streeter-Amet tapes during the period of the investiga- 
tion to indicate a lack of uniformity and, inferentially, a short- 
coming in the weight recording machine or complainant’s com- 
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parison in issue. However, balance changes for specific days 
were very slight and, in fact, balance changes during the entire 
period were relatively minor. Respondents make several addi- 
tional attacks upon the accuracy and reliability of the scale, the 
Streeter-Amet recorder and other elements of complainant’s 
proof, such as the condition of the scale, the effect of wind on 
the scale, the qualifications of complainant’s scale expert, etc. 
It need only be said in this regard that such matters did not 
impress the hearing examiner, do not impress us and do not 
detract from our conclusion set forth above.® 


Corroborative of the conclusion that the correlation between 
scale tickets and Streeter-Amet tapes demonstrates that respond- 
ents bought and sold calves at false and incorrect weights is the 
testimony of the weighmasters who printed the scale tickets in 
the transactions involved herein. Each such weighmaster identi- 
fied scale tickets bearing his signature which relate to the weigh- 
ing transactions described in the Findings of Fact and the testi- 
mony of the weighmasters indicates that when respondents sold 
calves they weighed the calves at more than their actual weight 
and that when respondents purchased calves they weighed such 
calves at less than their actual weight. From their testimony, it 
further appears that the weighing in respondents’ favor was 
accomplished by printing the scale tickets when the poise was 
at such position that the weighbeam was not in balance with the 
load of calves on the scale platform. 


Respondents contend that even if it should be found that they 
bought and sold calves at false and incorrect weights, they did 
not do so knowingly. Respondents did not testify in the pro- 
ceeding and so direct testimony by them on the question of 
their awareness of the alleged practice was unavailable. More- 
over, this issue is seldom capable of direct proof. However, 
whether an individual has knowledge of a particular state of 
affairs is usually determined from the totality of all the facts, 
conduct and surrounding circumstances and the inferences which 
may reasonably be drawn therefrom. The fact that respondents 
bought and sold calves at false and incorrect weights, the fact 
that it was a practice of long standing at the stockyard for 
dealers to buy and sell livestock at false and incorrect weights 


* For example, there is no showing how much the scale was affected by the wind, if at 
all. In addition, if the scale were affected by wind, any pressure on the scale platform 
would probably be reflected to the same extent on the Streeter-Amet recording machine. 
Also, wind did not appear to influence other weighings taken on the days involved. 
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and the fact that such practice was common knowledge at the 
stockyard all point to the conclusion that respondents knew 
that they were being favored by incorrect and false weights in 
their purchases and sales of calves. Moreover, respondents’ 
failure to testify in this regard tends to indicate that such was 
the case. See, e.g., Miller and Company v. United States, 260 
F.2d 286, 290 (7th Cir. 1958), cert. denied, 359 U.S. 907 
(1959). Also, respondents make the argument that everyone at 
the stockyard, incuding officials of the stockyard company, knew 
of the weighing custom in favor of dealers except the dealers 
themselves. A widespread custom of many years’ duration 
would surely be known to the beneficiaries thereof. It is con- 
cluded that respondents knowingly bought and sold calves at 
the stockyard at false and incorrect weights in wilful violation 
of section 312(a) of the act (7 U.S.C. 213(a)).* In effect, re- 
spondents availed themselves of the custom at the stockyard. 


Respondents point to the fact that their calves allegedly lost 
or gained a negligible amount of weight from time of purchase 
to time of sale to indicate that they did not know of any false 
weighing in their favor. There is no indication in the record 
how respondents’ experience with respect to the shrinkage or 
gain of weight of calves purchased by them compares with the 
ordinary, normal shrinkage or gain in weight of calves at the 
stockyard in the interim period between purchase and sale. 


In addition to the wilful violation of section 312(a) found 
above, respondents knowingly made or caused to be made entries 
in their accounts and records showing the false and incorrect 
weights found herein in violation of section 401 of the act (7 
U.S.C. 221) and section 402 thereof (7 U.S.C. 222) which 
makes applicable section 10 of an act entitled, ‘‘An act to create 
a Federal Trade Commission, to define its powers and duties, 
and for other purposes” (15 U.S.C. 50). 


II 


The record clearly indicates that respondents’ caused the 
stockyard company to show falsely on scale tickets issued in 
connection with livestock which respondents sold that such cattle 
were sold by market agencies at the stockyard when such mar- 


*It could be argued respondents were not aware of receiving false weights in each 
of the transactions involved. However, respondents were aware generally of the custom at 
the stockyard and the record does not indicate any reason why respondents should have 
believed that they were not receiving a weight advantage in the transactions involved herein. 
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ket agencies performed no selling services with respect thereto 
and to show false names as sellers of livestock on the scale 
tickts issued in connection with respondents’ livestock sold by 
market agencies. Copies of the false scale tickets were made a 
part of the records of the stockyard company and the market 
agencies. Such practice constitutes a wilful violation of section 
312(a) of the act and section 402 thereof in the same manner 
as found above in connection with the false weights in respond- 
ents’ accounts and records. 

The complaint also alleges that respondents charged pur- 
chasers a service charge for livestock which they sold although 
such livestock had not been purchased by the respondents for 
the account of the purchasers on a commission basis, in violation 
of section 312(a) of the act. While such method of billing may 
be deceptive, complainant has failed to establish by competent 
evidence that such practice was deceptive and this allegation of 
the complaint should therefore be dismissed. However, respond- 
ents’ failure to include sums received as payment of such serv- 
ice charge in their annual report for 1954 constitutes a viola- 
tion of section 402 of the act which incorporates section 10 of 
the Federal Trade Commission Act. 


III 


Respondents complain of the procedure employed in this pro- 
ceeding whereby witnesses offered general testimony applicable 
to all 14 similar proceedings and then testified in this proceed- 
ing with respect to the respondents herein. Such procedure ap- 
pears to us to have been the most expeditious under the cir- 
cumstances in view of the related nature of the 14 proceedings. 
The hearing examiner has wide discretion in the conduct of 
hearings and respondents were not denied procedural due 
process by the procedure utilized. Cf. Cella v. United States, 
208 F.2d 783 (7th Cir. 1953). 


All objections, exceptions, etc., inconsistent with this decision 
and order are overruled. 


Of course respondents should be ordered to cease and desist 
from the violations found and an order should issue requiring 
respondents to keep accounts, records and memoranda which 
fully and correctly disclose all transactions involved in their 
business. In view of all the facts and circumstances in the rec- 
ord, however, e.g., the prevalence of the practice of weighmasters 
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favoring dealers and the fact that respondents are not charged 
with inducing weighmasters to give false weights, we conclude 
that suspension of respondents registration should be ordered for 
a much shorter period than recommended by complainant and 
proposed by the hearing examiner. 


ORDER 


Respondents shall cease and desist (1) from knowingly buying 
and selling livestock at false and incorrect weights, (2) from 
making or causing to be made false entries in the accounts, 
records and memoranda kept by them or others under the act, 
and (8) from filing incorrect reports under the act. 

Respondents shall keep accounts, records and memoranda 
which will fully and correctly disclose all transactions involved 
in their business under the act. 

Respondents are suspended as a registrant under the act for 
a period of 20 days. 

Copies hereof shall be served upon the parties and this order 
shall become effective on the 30th day after service hereof upon 
respondents. 


(No. 6908) 


In re J. N. SIMCOCK AND W. J. HERZOG, d/b/a SImcocK & SON. 
P&S Docket No. 2303. Decided December 2, 1960. 


False Weights—Incorrect Records— 
Suspension of Registration 


Respondents are ordered to cease and desist from knowingly buying and 
selling livestock at false weights and from knowingly making or 
causing to be made false entries in their accounts and records. Their 
registration is suspended for 20 days. 


/fessrs. Benj. M. Holstein and Earl L. Saunders, for complainant. Messrs. 
R. E. Costello, Jr,, and Lew W. Mason, of East St. Louis, Illinois, for 
respondents. Mr. Jack W. Bain, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 
This is a disciplinary proceeding under the Packers and 
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Stockyards Act, 1921, as amended and supplemented (7 U.S.C. 
181 et seq), instituted by a complaint filed February 4, 1958, 
by the Director, Livestock Division, Agricultural Marketing 
Service, United States Department of Agriculture. Respondents 
are registered with the Secretary under the act as a market 
agency and as a dealer to buy, and sell cattle for their own 
account at the St. Louis National Stock Yards, National Stock- 
yards, Illinois, and are charged with knowingly buying and sell- 
ing calves at false and incorrect weights, failing to keep accounts, 
records and memoranda which fully and correctly disclose all 
transactions involved in their business and making or causing to 
be made false entries in their records in wilful violation of sec- 
tions 312(a), 401 and 402 of the act, respectively (7 U.S.C. 
213(a), 221 and 222). The complaint further alleges that re- 
spondents caused the stockyard company to issue scale tickets 
falsely showing the seller of livestock, charged a service charge 
for livestock which they sold and filed a false annual report, in 
violation of the act. 

Respondents filed an answer February 24, 1958, in which they 
admitted that they made the entries in their accounts and rec- 
ords set forth in the complaint but denied that they knew the 
entries were false or that they knowingly bought or sold calves 
at false and incorrect weights. Respondents also denied the re- 
maining allegations of the complaint. On February 24, 1958, re- 
spondents filed a motion to make the complaint more definite and 
certain and to produce various papers for inspection prior to 
the hearing. Jack W. Bain, Hearing Examiner, Office of Hear- 
ing Examiners, United States Department of Agriculture, de- 
nied respondent’s motions. 

Complainant requested that this proceeding be set for hearing 
with thirteen similar proceedings for the purpose of adducing 
general testimony pertinent to each proceeding. Respondents did 
not object to this procedure. The hearing began June 3, 1958, 
in East St. Louis, Illinois, and with intervening recesses was 
concluded November 7, 1958. Respondents were represented by 
R. E. Costello, Jr., and Lew W. Mason, Attorneys at Law, East 
St. Louis, Illinois, and complainant was represented by Benjamin 
M. Holstein and Earl L. Saunders, Office of the General Counsel, 
United States Department of Agriculture. Numerous witnesses 
testified and numerous exhibits were introduced into evidence by 
both parties. 

After the hearing, the parties filed briefs. On May 20, 1960, 
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the hearing examiner issued a report containing proposed find- 
ings of fact and conclusions and recommending that respond- 
ents be found to have violated the act as charged, and be ordered 
to cease and desist from such violations and to keep accounts, 
records and memoranda which fully and correctly disclose all 
transactions involved in their business. The hearing examiner 
further recommended that respondents’ registration under the 
act be suspended for one year. Respondents filed exceptions to 
the hearing examiner’s report and oral argument was held be- 
fore the Judicial Officer August 24, 1960. 


FINDINGS OF FACT 


1. Respondents, J. N. Simcock and W. J. Herzog, are in- 
dividuals doing business as Simcock & Son whose business ad- 
dress is P. O. Box 88, National Stockyards, Illinois. Respond- 
ents were at all times mentioned herein and presently are regis- 
tered with the Secretary under the act as a market agency and 
as a dealer to buy and sell cattle for their own account at the 
St. Louis National Stock Yards, National Stockyards, Illinois. 


2. The St. Louis National Stock Yards, National Stockyards, 
Illinois, was at all times mentioned herein and presently is a 
posted stockyard subject to the provisions of the act. 


3. Livestock bought and sold at the stockyard is weighed on 
scales belonging to the stockyard company and located at the 
stockyard, and such scales are operated by weighmasters em- 
ployed by the stockyard company. It is the duty of the weigh- 
masters to determine the correct weight of livestock being 
bought or sold and to record such correct weight in printed 
form on a scale ticket issued by the stockyard company. The 
weight thus recorded on the scale ticket determines the total 
sum which the buyer of the livestock pays to the seller. 


4. Scale No. 9 at the stockyard is one of three scales used 
to weigh calves. A comparatively small number of calves are 
contained in an individual draft and drafts of calves vary less 
in weight than drafts of other animals weighed so that calves 
ean generally be weighed faster than other animals. Weigh- 
masters are expected to and can weigh as many as 60 drafts 
or more of calves per hour. 


5. The weighmaster is furnished with serially numbered 
blank scale tickets which he uses in order, with one ticket 
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utilized for each draft weighed except that two or three drafts 
involving the same parties may be printed on the same scale 
ticket. A draft of animals about to be weighed on Scale No. 9 
is driven onto the scale platform and gates attached to each end 
of the platform are closed in order to confine the animals to 
the platform. As each draft is weighed, the weighmaster in- 
serts in the proper place on the scale ticket the date, scale num- 
ber, draft number, number of animals, species, owner’s name 
or initials, buyer, and commission firm. He prints the weight 
by means of a hand operated printing mechanism incorporated 
in the poise on the weigh beam and signs the ticket. When the 
weighing operation is completed, he presses a button which ac- 
tuates an electric bell as a signal to stockyard personnel that 
the animals may be driven off the platform. In executing scale 
tickets, draft number one is assigned to the first draft weighed 
on each day and each draft thereafter is consecutively num- 
bered. These draft numbers are independent of the serial num- 
bers on the scale tickets. 


6. Scale No. 9 is a beam type scale in which the load on the 
scale platform is counterbalanced by a weigh beam and poise 
assembly. In determining the weight, the weighmaster moves 
the main poise along the weigh beam and adjusts the fractional 
poise until the entire poise assembly is in a position where the 
weigh beam is balanced. The beam is properly balanced when 
the needle of the over-under indicator, sometimes called the 
Spinks indicator, is in the approximate center of the indicator 
target. When the weigh beam is thus balanced, the correct 
weight of the load on the platform is the figure indicated by 
the position of the poise assembly. The mechanism which prints 
the weight on the scale ticket is part of the poise assembly and 
is operated by inserting the ticket in a slot of the printing 
mechanism and pressing a hand lever. The impression is made 
by type figures so located on the weigh beam that they will 
register the weight value indicated by the poise assembly. The 
value registered by this printing mechanism is determined by 
the position of the poise assembly on the weigh beam and not 
by the load on the scale platform. After the weighmaster has 
properly balanced the weigh beam, the correct weight will ap- 
pear on the scale ticket only if it is printed without moving any 
part of the poise assembly. If any such movement takes place 
prior to operating the printing lever, the printed figure on the 
scale ticket will be greater than or less than the correct weight 
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depending upon the direction in which the poise assembly was 
moved. Pawls attached to the poise assembly engage notches in 
the weigh beam, preventing the accidental movement of the 
poise assembly from its position. 


7. The weighmaster usually balances the scale in the morn- 
ing before weighing and at intervals throughout the day in 
order to compensate for any increase or decrease in the “dead 
load” on the platform, consisting of droppings, mud, sand, etc. 
This was done by manipulating a balance ball until the beam was 
in a balanced position with the platform empty. The weigh- 
master generally signaled his intention to balance the scale by 
pressing the electric bell button two or more times while the 
draft just weighed was on the scale or as it was being driven 
off. This signal served as notice to all persons to keep the plat- 
form clear of animals while the scale was being balanced. 
When this balancing operation was completed, the weighmaster 
again signaled by ringing the bell once to indicate that he was 
ready to weigh the next draft. 


8. In September 1956, without the knowledge of the dealers, 
weighmasters, or other stockyard personne] except certain super- 
visory officials, an automatic weight recording machine manu- 
factured by the Streeter-Amet Company was installed on Scale 
No. 9 at the stockyard in order to check the accuracy of weights 
appearing on scale tickets. The machine was located under the 
scale platform, in a pit which was locked and accessible only to 
supervisory officials of the stockyard company. Each weekend 
after the close of business, these employees removed the roll of 
tape upon which the past week’s weighings were recorded, 
marked the end of the tape with the date, signed it, and de- 
livered it to employees of the Livestock Division, Agricultural 
Marketing Service, United States Department of Agriculture. 
The beginning portion of the tape roll which was left in the 
machine for the next week’s record, or a new roll if one was 
required, was then marked and signed in a smilar fashion. 


9. The weight recording machine installed on Scale No. 9 
by the Streeter-Amet Company operated upon the principle of 
a dial-type automatic scale and it automatically weighed and 
registered the total weight on the platform without regard to 
the movement of the weigh beam or poise. Every contact with 
the electric bell button actuated the printing mechanism of 
the machine. Accordingly, when the weighmaster signaled his 
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intention to take a balance by pressing the button two or three 
times, the result would appear as two or three impressions on 
the tape record. When the weighmaster signaled completion of 
the balancing operation by a single pressing of the bell button, 
the result was a registration on the tape record made at a time 
when the scale platform was empty and it indicated the “dead 
load” on the platform. 


10. The data from both sources—scale tickets and tape rec- 
ords—were assembled in tabular form and introduced in evi- 
dence. Each exhibit or series of exhibits consists of a scale ticket 
covering a questioned transaction and one or more photostatic 
sheets which lists in chronological order all or some of the 
weighing transactions for that day, including the questioned 
transaction. With each tabular sheet there is included, in photo- 
static form, that portion of the tape record which corresponds 
to the transactions listed on the sheet. These sheets show, for 
each ticket, the weight figure appearing on the tape record of 
the recording machine, this weight figure as adjusted to allow 
for the “dead load” on the platform, and the difference between 
this adjusted weight figure and the scale ticket weight. 


11. In at least eight instances during the period December 
18, 1956, through February 19, 1957, respondents knowingly 
engaged in the practice of buying or selling calves at the stock- 
yard at false and incorrect weights. In such transactions the 
weighmasters employed by the stockyard company overweighed 
the calves which the respondents were selling and underweighed 
the calves which respondents were buying. Specific dates of 
such transactions and other pertinent data with respect thereto 
are as follows: 


Purchases 
Scale No. Weight Sub- 
Date Ticket No. Head tracted 
12-18-56 945958 1 15 
” 945959 1 15 
"1 945960 1 15 
= 945961 1 20 
2-19-57 67099 2 15 
Scale No. Sales 
Date Ticket No. Head Weight Added 
12-19-56 938416 9 25 
” ” 4 25 


“ 938417 7 20 
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12. Respondents knowingly made entries in their accounts 
and records showing the false and incorrect weights at which 
they bought and sold livestock at the stockyard as the true and 
correct weights of such livestock. 


13. On July 27 and August 1 and 3, 1956, in three separate 
transactions, respondents sold calves to packers at the stock- 
yard and caused the stockyard company to show falsely on the 
scale tickets with respect to such livestock the names of SS or 
Sims as the owner of the livestock and that market agencies sold 
the calves when no selling service was performed by the market 
agencies with respect thereto. 


14. The original of each of the scale tickets mentioned in 
Finding of Fact 13 was retained in the records of the stock- 
yard company and in the usual course of business the scale 
tickets became a part of the records of the market agencies 
involved. 


15. During 1954 respondents did not include in their records 
or in their annual report for that year yardage expenses in con- 
nection with their sales of livestock through commission firms. 


16. During the period February 10 through November 22, 
1955, in five separate transactions, respondents sold livestock 
owned by them and charged the purchasers a service charge 
although the livestock had not been purchased by the respond- 
ents for the account of the purchasers on a commission basis 
and were not sold by respondents at the respondents’ purchase 
weights and prices. 


CONCLUSIONS 
I 


Respondents are charged with knowingly engaging in the 
practice of buying and selling calves at the St. Louis National 
Stock Yards at false and incorrect weights. It is apparent from 
the evidence herein that it was the practice at the stockyard 
for at least some weighmasters to give favorable weights to 
on-the-market and country dealers, that is, print the scale ticket 
to show a weight less than the true weight when the dealer was 
buying calves and to show a weight which was more than the 
true weight when the dealer was selling calves. While not 
_ seriously contesting that a weighing practice favoring dealers 
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existed, respondents would limit such practice to the weigh- 
masters giving dealers “the break of the beam.” However, the 
testimony and statements of the weighmasters and the compari- 
son of scale tickets and weight recording machine tapes intro- 
duced into evidence indicate that the practice at this stockyard 
was to favor dealers beyond such amount. 


We turn now to the issue as to whether respondents bought 
and sold calves at false and incorrect weights in the transac- 
tions involved herein. Much of the evidence adduced by com- 
plainant to establish this charge consists of scale tickets for 
each such transaction and tape records of weights made by an 
automatic weight recording machine which had been secretly 
attached to the scale on which respondents’ calves had been 
weighed and the scale tickets had been printed. Complainant 
then proceeds to compare the weight recorded on the scale 
tickets and on the tapes to arrive at the conclusion that the 
weights printed on the scale tickets in the transactions involved 
were false and incorrect. 


The identity between a particular registration or print on the 
tape record and a particular scale ticket was clearly established 
by complainant. Beginning with the first print made by the 
weighmaster on the tape at the start of a week’s operations, 
the weight figures appearing on the scale tickets, arranged in 
sequence of draft numbers, were compared with the figures on 
the tape record in the sequence in which these figures appeared. 
Certain figures on the tape record for which there were no 
corresponding scale tickets were identified as caused by the 
weighmaster’s signal with the electric bell button prior to taking 
a balance. Certain other prints on the tape record for which 
there were no corresponding scale tickets were identified as 
caused by the weighmaster’s signal with the electric bell button 
after he had taken a balance. These indicated the dead load. 
When the tape record figures, other than the balance prints 
just described, were adjusted by subtracting the amount of the 
dead load, these tape record figures were, with significant ex- 
ceptions, closely matched in amount and identical in sequence 
with the scale ticket weights. Differences between the scale 
ticket weights and the adjusted recorder weights for most drafts 


1 By “break of the beam” respondent means that “since scale only weighs to the nearest 
5 pound multiple and since the animals seldom weigh exactly in the multiples of 5 pounds, 
the weighmasters would imprint the next lowest multiple of 5 pounds from balance when 
a dealer was buying and vice versa.” 
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were zero and plus and minus five pounds. The exceptions to this 
close correlation consisted of instances where the scale ticket 
weight varied from the corresponding tape record print by a 
significant amount.? These formed the bases of the charges in 
this proceeding. 


The correspondence between the scale tickets and the tape is 
obvious upon examination of the tabulations upon which the 
data appear. Such an examination reveals that the correlation 
shown therein is not only correct but is the only possible correla- 
tion because the tape record “fits” the scale ticket sequence 
only when one is matched against the other in the way shown 
in such tabulations. It is concluded, on the basis of such cor- 
relation, that respondents bought and sold calves at the stock- 
yard at false and incorrect weights. (See Finding of Fact 11.) 


Respondents, however, attack the reliability of the Streeter- 
Amet recorder and complainant’s comparison of the scale tickets 
and the tapes and raise other alleged defects in complainant’s 
method of proof herein. Respondents point to the alleged fact 
that tapes taken from a Streeter-Amet recorder attached to 
Scale No. 6 were not utilized by complainant because of a fail- 
ure in operation of the recorder and on the basis of such alleged 
fact challenge the accuracy of the Streeter-Amet recorder at- 
tached to Scale No. 9. In this connection Thompson testified 
that the reason for not using Scale No. 6 weights was that the 
final test at the close of the investigation showed that both 
scale and recorder were in excess of tolerance because of a de- 
fective timber at that scale. There is no evidence of any excess 
tolerance at Scale No. 9. In fact, the evidence is to the con- 
trary. Respondents contend that the recorder was not installed 
in accordance with the blueprint prepared for its installation in 
that a bolt not shown on the blueprint was substituted or utilized. 
This misconstrues the testimony. Kious testified that an anchor 
bolt on the scale before the installation was removed and an 
“S” bolt shown on the blueprint substituted therefor as a part 
of the installation. Respondents apparently understood that the 
use of the word “substituted” by the witness meant that an 
original blueprint prepared for the installation showed an 


7In preparing the comparison of scale tickets and the Streeter-Amet tapes, the dealers, 
including these respondents, were given the benefit of every doubt. For example, where an 
entry on the tape fell between the measuring lines, the closest figure which would favor the 
dealer was utilized. Only a difference of 15 pounds or more between a scale ticket and the 
corresponding tape print was utilized by complainant except where more than one draft 
was printed on a scale ficket. 
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anchor bolt instead of the “S” bolt, and that the blueprint in 
evidence was a blueprint changed in that respect from an original 
blueprint. The testimony was that there was only one blueprint, 
the one in evidence, that the recorder was installed according to 
it, that in order to install the “S” bolt according to the blueprint, 
an anchor bolt had to be removed from the scale, not from some 
other blueprint. No defect in the recorder has been pointed out, 
and we do not believe that the attacks upon its accuracy are 
supported by the record. 


Respondents next question the comparison or correlation of 
the scale tickets and the tape records made by the Streeter- 
Amet weight recorder. Respondents claim, in part, that the 
identification of Streeter-Amet weights with scale ticket weights 
is based upon assumptions because there are weights listed on 
the tapes for which no scale ticket could be found and no one 
could explain these by eyewitness testimony as to what happened 
in these instances. As indicated above, the continuity of tape 
weights and numbered scale ticket weights is apparent when 
tickets in consecutive order are placed beside a tape strip. Oc- 
casionally there is a tape number or two for which there is no 
corresponding ticket, but then the perfect pattern resumes. A 
press of the signal button at the scale caused a print to be 
made on the tape and occasionally the button was pressed when 
no ticket was printed. 


There is nothing unclear, assumed or suspicious about this. 
On cross-examination, a witness would be asked how he could 
explain a tape weight for which there was no corresponding 
scale ticket. In answer thereto the witness, of course, would 
have to make certain assumptions based upon his knowledge of 
weighing procedure at the stockyard in relation to the mechani- 
cal operation of the Streeter-Amet recorder. The questioned 
assumptions were proper under the circumstances and respond- 
ents have not laid any foundation to discredit such initerpola- 
tion of the scale tickets and tapes. Respondents have failed by 
this argument to undermine the “fit” or correlation involved. 
The pattern is there and the absence of scale tickets at times 
is to be expected. This conclusion also applies in those instances 
where complainant’s witnesses assumed that weights listed on 
the tapes for which corresponding scale tickets could not be 
found represented catch weights. In addition, the number of 
such instances are relatively minor and do not affect the correla- 
tion constructed by complainant. 
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Respondents make reference to the range of balances found 
on the Streeter-Amet tapes during the period of the investiga- 
tion to indicate a lack of uniformity and, inferentially, a short- 
coming in the weight recording machine or complainant’s com- 
parison in issue. However, balance changes for specific days 
were very slight and, in fact, balance changes during the entire 
period were relatively minor. Respondents make several addi- 
tional attacks upon the accuracy and reliability of the scale, 
the Streeter-Amet recorder and other elements of complainant’s 
proof, such as the condition of the scale, the effect of wind on 
the scale, the qualifications of complainant’s scale expert, etc. 
It need only be said in this regard that such matters did not 
impress the hearing examiner, do not impress us and do not 
detract from our conclusion set forth above.* 


Corroborative of the conclusion that the correlation between 
scale tickets and Streeter-Amet tapes demonstrates that respond- 
ents bought and sold calves at false and incorrect weights is 
the testimony of the weighmaster who printed the scale tickets 
in the transactions involved herein. Such weighmaster identified 
scale tickets bearing his signature which relate to the weighing 
transactions described in the Findings of Fact and the testimony 
of the weighmaster indicates that when respondents sold calves 
he weighed the calves at more than their actual weight and that 
when respondents purchased calves he weighed such calves at 
less than their actual weight. From such testimony, it further 
appears that the weighing in respondents’ favor was accom- 
plished by printing the scale tickets when the poise was at 
such position that the weighbeam was not in balance with the 
load of calves on the scale platform. 


Respondents contend that even if it should be found that 
they bought and sold calves at false and incorrect weights, they 
did not do so knowingly. Respondents did not testify in the 
proceeding and so direct testimony by them on the question of 
their awareness of the alleged practice was unavailable. More- 
over, this issue is seldom capable of direct proof. However, 
whether an individual has knowledge of a particular state of 
affairs is usually determined from the totality of all the facts, 
conduct and surrounding circumstances and the inferences which 


* For example, there is no showing how much the scale was affected by the wind, if at 
all. In addition, if the scale were affected by wind, any pressure on the scale platform 
would probably be reflected to the same extent on the Streeter-Amet recording machine. 
Also, wind did not appear to influence other weighings taken on the days involved. 
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may reasonably be drawn therefrom. The fact that respondents 
bought and sold calves at false and incorrect weights, the fact 
that it was a practice of long standing at the stockyard for 
dealers to buy and sell livestock at false and incorrect weights 
and the fact that such practice was common knowledge at the 
stockyard all point to the conclusion that respondents knew that 
they were being favored by incorrect and false weights in their 
purchases and sales of calves. Moreover, respondents’ failure 
to testify in this regard tends to indicate that such was the 
case. See, e.g., Miller and Company v. United States, 260 F. 
2d 286, 290 (7th Cir. 1958), cert. denied, 359 U.S. 907 (1959). 
Also, respondents make the argument that everyone at the 
stockyard, including officials of the stockyard company, knew 
of the weighing custom in favor of dealers except the dealers 
themselves. A widespread custom of many years’ duration would 
surely be known to the beneficiaries thereof. It is concluded that 
respondents knowingly bought and sold calves at the stockyard 
at false and incorrect weights in wilful violation of section 
312(a) of the act (7 U.S.C. 213(a)).° In effect, respondents 
availed themselves of the custom at the stockyard. 

Respondents point to the fact that their calves allegedly 
gained or lost a negligible amount of weight from time of pur- 
chase to time of sale to indicate that they did not know of any 
false weighing in their favor. There is no indication in the 
record how respondents’ experience with respect to the gain or 
shrinkage of weight of calves purchased by them compares with 
the ordinary, normal gain or shrinkage in weight of calves at 
the stockyard in the interim period between purchase and sale. 

In addition to the wilful violation of section 312(a) found 
above, respondents knowingly made or caused to be made entries 
in their accounts and records showing the false and incorrect 
weights found herein in violation of section 401 of the act 
(7 U.S.C. 221) and section 402 thereof (7 U.S.C. 222) which 
makes applicable section 10 of an act entitled, “An act to create 
a Federal Trade Commission, to define its powers and duties, 
and for other purposes” (15 U.S.C. 50.) 


II 


The record clearly indicates that respondents caused the stock- 


5It could be argued that respondents were not aware of receiving false weights in each 
of the transactions involved. However, respondents were aware generally of the custom at 
the stockyard and the record does not indicate any reason why respondents should have 
believed that they were not receiving advantage in the transactions involved herein. 
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yard company to show falsely on scale tickets issued in connec- 
tion with livestock which respondents sold that such cattle were 
sold by market agencies at the stockyard when such market 
agencies performed no selling services in connection therewith 
and to show the false name of SS or Sims as the seller on the 
scale tickets issued in connection with livestock which respond- 
ents sold. Copies of the false scale tickets were made a part 
of the records of the stockyard company and the market agencies 
involved. Such practice constitutes a wilful violation of section 
312(a) of the act and section 402 thereof in the same manner 
as found above in connection with the false weights in respond- 
ents’ accounts and records. The alleged fact that packers re- 
fused to buy calves directly from dealers does not make the pro- 
scribed practice any less a violation of the act. 


During 1954 respondents did not record in their books or list 
in their annual report for that year the yardage expenses in- 
curred in the sales of their livestock through commission firms 
in violation of section 401 of the act. The incorrect tabulation 
and reporting of yardage appears to have resulted from a mis- 
understanding as to the method of keeping such expenses and, 
therefore, did not violate section 402 of the act, as wilfullness 
is an element for the violation of such section. No suspension 
of respondents’ registration should be ordered for this practice. 


The record also indicates that respondents charged purchasers 
a service charge or contract addition for livestock which they 
sold although the livestock had not been purchased by respond- 
ents for the account of the purchasers on a commission basis. 
Complainant appears to contend that this constitutes a deceptive 
practice in violation of section 312(a). While this method of 
billing may be deceptive, complainant has failed to establish 
by competent evidence that such practice was deceptive and 
this allegation of the complaint should therefore be dismissed. 
The stipulation entered into by respondent Simcock is inapplica- 
ble in the absence of a finding of deception in the billings in- 
volved herein. 


III 


Respondents complain of the procedure employed in this pro- 
ceeding whereby witnesses offered general testimony applicable 
to all 14 similar proceedings and then testified in this proceed- 
ing with respect to the respondents herein. Such procedure ap- 
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pears to us to have been the most expeditious under the circum- 
stances in view of the related nature of the 14 proceedings. The 
hearing examiner has wide discretion in the conduct of hearings 
and respondents were not denied procedural due process by the 
procedure utilized. Cf. Cella v. United States, 208 F. 2d 783 
(7th Cir. 1953). 

All objections, exceptions, etc., inconsistent with this decision 
and order are overruled. 

Of course respondents should be ordered to cease and desist 
from the violations found and an order should issue requiring 
respondents to keep accounts, records and memoranda which 
fully and correctly disclose all transactions involved in their 
business. In view of all the facts and circumstances in the rec- 
ord, however, e.g., the prevalence of the practice of weighmasters 
favoring dealers and the fact that respondents are not charged 
with inducing the weighmasters to give the false weights, we 
conclude that suspension of respondents’ registration should be 
ordered for a much shorter period than recommended by com- 
plainant and proposed by the hearing examiner. 


ORDER 


Respondents shall cease and desist (1) from knowingly buy- 
ing and selling livestock at false and incorrect weights and (2) 
from knowingly making, or causing to be made, false entries 
in the accounts, records and memoranda kept by them or others 
under the act. 

Respondents shall keep accounts, records and memoranda 
which will fully and correctly disclose all transactions involved 
in their business under the act. 

Respondents are suspended as a registrant under the act for a 
period of 20 days. 

Copies hereof shall be served upon the parties and this order 
shall become effective on the 30th day after service hereof upon 
respondents. 


(No. 6909) 


In re LILLIAN SUNDHEIMER AND MALCOLM ROCHE, d/b/a SUND- 
HEIMER ROCHE & Co. P&S Docket No. 2297. Decided Decem- 
ber 2, 1960. 
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False Weights—Incorrect Records— 
Suspension of Registration 


Respondents are ordered to cease and desist from knowingly buying and 
selling livestock at false weights, from making or causing to be 
made false entries in their accounts and records, from failing to con- 
duct dealer operations openly, and from failing to use reasonable 
diligence in buying bulls on order. Their registration is suspended for 
30 days. 

Messrs. Benj. M. Holstein and Earl L. Saunders, for complainant. Messrs. 
R, E. Costello, Jr., and Lew W. Mason, of East St. Louis, Illinois, 
for respondents. Mr. Jack W. Bain, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), instituted by a complaint filed January 23, 1958, by the 
Director, Livestock Division, Agricultural Marketing Service, 
United States Department of Agriculture. Respondents are reg- 
istered with the Secretary under the act as a market agency 
and as a dealer to buy and sell cattle for their own account at 
the St. Louis National Stock Yards, National Stockyards, IIli- 
nois, and are charged with knowingly buying and selling calves 
at false and incorrect weights, failing to keep accounts, records 
and memoranda which fully and correctly disclose all transac- 
tions involved in their business and making or causing to be 
made false entries in their records in wilful violation of sections 
312(a), 401 and 402 of the act, respectively (7 U.S.C. 213(a), 
221 and 222). The complaint further alleges that respondents 
failed to conduct their dealer operations in competition with 
other dealers, failed to render reasonable buying services, 
charged a buying commission on livestock they sold and filed a 
false annual report, in violation of the act. 


Respondents filed an answer February 14, 1958, in which 
they admitted that they made the entries in their accounts and 
records set forth in the complaint but denied that they knew 
such entries were false or that they knowingly bought or sold 
calves at false and incorrect weights. Respondents also denied 
the remaining allegations of the complaint. On February 14, 
1958, respondents filed a motion to make the complaint more 
definite and certain and to produce various papers for inspec- 
tion prior to the hearing. Jack W. Bain, Hearing Examiner, 
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Office of Hearing Examiners, United States Department of Agri- 
culture, denied respondents’ motions. 


Complainant requested that this proceeding be set for hearing 
with 13 similar proceedings for the purpose of adducing general 
testimony pertinent to each proceeding. Respondents did not 
object to this procedure. The hearing began June 3, 1958, in 
East St. Louis, Illinois, and with intervening recesses was con- 
cluded November 7, 1958. Respondents were represented by 
R. E. Costello, Jr., and Lew W. Mason, Attorneys at Law, East 
St. Louis, Illinois, and complainant was represented by Benja- 
min M. Holstein and Earl] L. Saunders, Office of the General 
Counsel, United States Department of Agriculture. Numerous 
witnesses testified and numerous exhibits were introduced into 
evidence by both parties. 


After the hearing, the parties filed briefs. On May 5, 1960, the 
hearing examiner issued a report containing proposed findings 
of fact and conclusions and recommending that respondents be 
found to have violated the act as charged and be ordered to 
cease and desist from such violations and to keep accounts, 
records and memoranda which fully and correctly disclose all 
transactions involved in their business. The hearing examiner 
further recommended that respondents’ registration under the 
act be suspended for one year. Respondents filed exceptions to 
the hearing examiner’s report and oral argument was held be- 
fore the Judicial Officer August 24, 1960. 


FINDINGS OF FACT 


1. Respondents, Lillian Sundheimer and Malcolm Roche, are 
individuals doing business as Sundheimer Roche & Co., whose 
business address is P.O. Box 45, National Stockyards, Illinois. 
Respondents were at all times mentioned herein and presently 
are registered with the Secretary under the act as a market 
agency and as a dealer to buy and sell cattle for their own ac- 
count at the St. Louis National Stock Yards, National Stock- 
yards, Illinois. 


2. The St. Louis National Stock Yards, National Stockyards, 
Illinois, was at all times mentioned herein and presently is a 
posted stockyard subject to the provisions of the act. 


3. Livestock bought and sold at the stockyard is weighed 
on scales belonging to the stockyard company and located at 
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the stockyard, and such scales are operated by weighmasters 
employed by the stockyard company. It is the duty of the weigh- 
masters to determine the correct weight of livestock being 
bought or sold and to record such correct weight in printed 
form on a scale ticket issued by the stockyard company. The 
weight thus recorded on the scale ticket determines the total 
sum which the buyer of the livestock pays to the seller. 


4. Scale No. 9 at the stockyard is one of three scales used 
to weigh calves. A comparatively small number of calves are 
contained in an individual draft and drafts of calves vary less 
in weight than drafts of other animals weighed so that calves 
can generally be weighed faster than other animals. Weigh- 
masters are expected to and can weigh as many as 60 drafts 
or more of calves per hour. 


5. The weighmaster is furnished with serially numbered 
blank scale tickets which he uses in order, with one ticket 
utilized for each draft weighed except that two or three drafts 
involving the same parties may be printed on the same scale 
ticket. A draft of animals about to be weighed on Scale No. 9 
is driven onto the scale platform and gates attached to each 
end of the platform are closed in order to confine the animals 
to the platform. As each draft is weighed, the weighmaster in- 
serts in the proper place on the scale ticket the date, scale 
number, number of animals, species, owner’s name or initials, 
buyer, and commission firm. He prints the weight by means of 
a hand operated printing mechanism incorporated in the poise 
on the weigh beam and signs the ticket. When the weighing 
operation is completed, he presses a button which actuates an 
electric bell as a signal to stockyard personnel that the animals 
may be driven off the platform. In executing scale tickets, draft 
number one is assigned to the first draft weighed on each day 
and each draft thereafter is consecutively numbered. These 
draft numbers are independent of the serial numbers on the 
scale tickets. 


6. Scale No. 9 is a beam type scale in which the load on the 
scale platform is counterbalanced by a weigh beam and poise 
assembly. In determining the weight, the weighmaster moves the 
main poise along the weigh beam and adjusts the fractional 
poise until the entire poise assembly is in a position where the 
weigh beam is balanced. The beam is properly balanced when 
the needle of the over-under indicator, sometimes called the 


= a ew ' we 


SUNDHEIMER ROCHE & CO. 1391 
Cite as 19 A.D. 1387 


Spinks indicator, is in the approximate center of the indicator 
target. When the weigh beam is thus balanced, the correct 
weight of the load on the platform is the figure indicated by 
the position of the poise assembly. The mechanism which prints 
the weight on the scale ticket is part of the poise assembly and 
is operated by inserting the ticket in a slot of the printing 
mechanism and pressing a hand lever. The impression is made 
by type figures so located on the weigh beam that they will 
register the weight value indicated by the poise assembly. The 
value registered by this printing mechanism is determined by 
the position of the poise assembly on the weigh beam and not 
by the load on the scale platform. After the weighmaster has 
properly balanced the weigh beam, the correct weight will ap- 
pear on the scale ticket only if it is printed without moving any 
part of the poise assembly. If any such movement takes place 
prior to operating the printing lever, the printed figure on the 
scale ticket will be greater than or less than the correct weight 
depending upon the direction in which the poise assembly was 
moved. Pawls attached to the poise assembly engage notches 
in the weigh beam, preventing the accidental movement of the 
poise assembly from its position. 


7. The weighmaster usually balances the scale in the morn- 
ing before weighing and at intervals throughout the day in 
order to compensate for any increase or decrease in the “dead 
load” on the platform, consisting of droppings, mud, sand, etc. 
This was done by manipulating a balance ball until the beam 
was in a balanced position with the platform empty. The 
weighmaster generally signaled his intention to balance the 
scale by pressing the electric bell button two or more times 
while the draft just weighed was on the scale or as it was 
being driven off. This signal served as notice to all persons to 
keep the platform clear of animals while the scale was being 
balanced. When this balancing operation was completed, the 
weighmaster again signaled by ringing the bell once to indicate 
that he was ready to weigh the next draft. 


8. In September 1956, without the knowledge of the dealers, 
weighmasters, or other stockyard personnel except certain super- 
visory officials, an automatic weight recording machine manu- 
factured by the Streeter-Amet Company was installed on Scale 
No. 9 at the stockyard in order to check the accuracy of weights 
appearing on scale tickets. The machine was located under the 
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scale platform, in a pit which was locked and accessible only 
to supervisory officials of the stockyard company. Each weekend 
after the close of business, these employees removed the roll 
of tape upon which the past week’s weighings were recorded, 
marked the end of the tape with the date, signed it, and de- 
livered it to employees of the Livestock Division, Agricultural 
Marketing Service, United States Department of Agriculture. 
The beginning portion of the tape roll which was left in the 
machine for the next week’s record, or a new roll if one was 
required, was then marked and signed in a similar fashion. 


9. The weight recording machine installed on Scale No. 9 
by the Streeter-Amet Company operated upon the principle of 
a dial-type automatic scale and it automatically weighed and 
registered the total weight on the platform without regard to 
the movement of the weigh beam or poise. Every contact with 
the electric bell button actuated the printing mechanism of the 
machine. Accordingly, when the weighmaster signaled his in- 
tention to take a balance by pressing the button two or three 
times, the result would appear as two or three impressions on 
the tape record. When the weighmaster signaled completion of 
the balancing operation by a single pressing of the bell button, 
the result was a registration on the tape record made at a time 
when the scale platform was empty and it indicated the “dead 
load’”’ on the platform. 


10. The data from both sources—scale tickets and tape rec- 
ords—were assembled in tabular form and introduced in evi- 
dence. Each exhibit or series of exhibits consists of a scale 
ticket covering a questioned transaction and one or more photo- 
static sheets which lists in chronological order all or some of 
the weighing transactions for that day, including the questioned 
transaction. With each tabular sheet there is included, in photo- 
static form, that portion of the tape record which corresponds 
to the transactions listed on the sheet. These sheets show, for 
each ticket, the weight figure appearing on the tape record of 
the recording machine, this weight figure as adjusted to allow 
for the “dead load” on the platform, and the difference between 
this adjusted weight figure and the scale ticket weight. 


11. In at least 10 instances during the period December 18, 
1956, through February 26, 1957, respondents knowingly en- 
gaged in the practice of buying calves at the stockyard at false 
and incorrect weights. In such transactions weighmasters em- 
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ployed by the stockyard company underweighed the calves which 
respondents were buying. Specific dates of such transactions 
and other pertinent data with respect thereto are as follows: 


Scale No. Weight 

Date Ticket No. Head Subtracted 
12-18-56 945964 1 20 

2 945965 1 25 
2-26-57 121615 1 15 

a 121617 1 10 

- " 1 15 

” ” 1 25 

” 121626 1 20 

” ” 1 20 

. 121634 1 25 

121635 1 20 


12. Respondents knowingly made entries in their accounts 
and records showing the false and incorrect weights at which 
they bought livestock at the stockyard as the true and correct 
weights of such livestock. 


13. During the period July 11, 1955, through May 15, 1957, 
respondents purchased at the stockyard from Walter Klie, a 
registered dealer, approximately 95 percent of Klie’s livestock 
at a prearranged markup in price of 50 cents per hundred- 
weight. Prior to this period, Klie had been an employee of re- 
spondents engaged in the buying of calves for them. 


14. During the period October 3 through December 30, 1955, 
in nine separate transactions, respondents sold livestock owned 
by them and charged the purchasers a “contract addition” or 
“commission” above the sale price although such livestock had 
not been purchased by respondents for the account of the pur- 
chasers on a commission basis and were not sold by respondents 
at the respondents’ purchase weights and prices. 


15. During the years 1955 through 1957, respondents, in 
filling orders for the purchase of bulls on a commission basis 
wt the stockyard, purchased the vast majority of bulls. from 
H{alloran Bull Company, a dealer at the stockyard, instead of 
purchasing them on the open market in a competitive manner. 


16. During 1954 respondents did not include in their records 
or in their annual report for that year yardage and commission 
expenses in connection with their sales of livestock through 
commission firms, 
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CONCLUSIONS 


I 


Respondents are charged with knowingly engaging in the 
practice of buying and selling calves at the St. Louis National 
Stock Yards at false and incorrect weights. It is apparent from 
the evidence herein that it was the practice at the stockyard for 
at least some weighmasters to give favorable weights to on-the- 
market and country dealers, that is, print the scale ticket to 
show a weight less than the true weight when the dealer was 
buying calves and to show a weight which was more than the 
true weight when the dealer was selling calves. While not 
seriously contesting that a weighing practice favoring dealers 
existed, respondents would limit such practice to the weigh- 
masters giving dealers “the break of the beam.”! However, the 
testimony and statements of the weighmasters and the com- 
parison of scale tickets and weight recording machine tapes 
introduced into evidence indicate that the practice at this stock- 
yard was to favor dealers beyond such amount. 


We turn now to the issue as to whether respondents bought 
and sold calves at false and incorrect weights in the transactions 
involved herein. Much of the evidence adduced by complainant 
to establish this charge consists of scale tickets for each such 
transaction and tape records of weights made by an automatic 
weight recording machine which had been secretly attached to 
the scale on which respondents’ calves had been weighed and the 
scale tickets had been printed. Complainant then proceeds to 
compare the weight recorded on the scale tickets and on the 
tapes to arrive at the conclusion that the weights printed on 
the scale tickets in the transactions involved were false and 
incorrect. 


The identity between a particular registration or print on the 
tape record and a particular scale ticket was clearly established 
by complainant. Beginning with the first print made by the 
weighmaster on the tape at the start of a week’s operations, 
the weight figures appearing on the scale tickets, arranged in 
sequence of draft numbers, were compared with the figures on 
the tape record in the sequence in which these figures appeared. 


1 By “break of the beam” respondent means that “since scale only weighs to the nearest 
5 pound multiple and since the animals seldom weigh exactly in the multiples of 5 pounds, 
the weighmasters would imprint the next lowest multiple of 5 pounds from balance when 
a dealer was buying and vice versa.” 
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Certain figures on the tape record for which there were no 
corresponding scale tickets were identified as caused by the 
weighmaster’s signal with the electric bell button prior to tak- 
ing a balance. Certain other prints on the tape record for which 
there were no corresponding scale tickets were identified as 
caused by the weighmaster’s signal with the electric bell button 
after he had taken a balance. These indicated the dead load. 
When the tape record figures, other than the balance prints just 
described, were adjusted by subtracting the amount of the dead 
load, these tape record figures were, with significant exceptions, 
closely matched in amount and identical in sequence with the 
scale ticket weights. Differences between the scale ticket weights 
and the adjusted recorder weights for most drafts were zero . 
and plus and minus five pounds. The exceptions to this close 
correlation consisted of instances where the scale ticket weight 
varied from the corresponding tape record print by a signifi- 
cant amount.? These formed the bases of the charges in this 
proceeding. 

The correspondence between the scale tickets and the tape is 
obvious upon examination of the tabulations upon which the 
data appear. Such an examination reveals that the correlation 
shown therein is not only correct but is the only possible corre- 
lation because the tape record “fits” the scale ticket sequence 
only when one is matched against the other in the way shown 
in such tabulations. It is concluded, on the basis of such correla- 
tion, that respondents bought calves at the stockyard at false 
and incorrect weights. (See Finding of Fact 11.) 


Respondents, however, attack the reliability of the Streeter- 
Amet recorder and complainant’s comparison of the scale tickets 
and the tapes and raise other alleged defects in complainant’s 
method of proof herein. Respondents point to the alleged fact 
that tapes taken from a Streeter-Amet recorder attached to 
Scale No. 6 were not utilized by complainant because of a fail- 
ure in operation of the recorder and on the basis of such alleged 
fact challenge the accuracy of the Streeter-Amet recorder at- 
tached to Scale No. 9. In this connection Thompson testified 
that the reason for not using Scale No. 6 weights was that the 


4In preparing the comparison of scale tickets and the Streeter-Amet tapes, the dealers, 
including this respondents, were given the benefit of every doubt. For example, where an 
entry on the tape fell between the measuring lines, the closest figures which would favor the 
dealer was utilized. Only a difference of 15 pounds or more between a scale ticket and the 
corresponding tape print was utilized by complainant except where more than one draft 
was printed on a scale ticket. 
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final test at the close of the investigation showed that both 
scale and recorder were in excess of tolerance because of a 
defective timber at that scale. There is no evidence of any ex- 
cess tolerance at Scale No. 9. In fact, the evidence is to the con- 
trary. Respondents further contend that the recorder was not 
installed in accordance with the blueprint prepared for its 
installation in that a bolt not shown on the blueprint was sub- 
stituted or utilized. This misconstrues the testimony. Kious testi- 
fied that an anchor bolt on the scale before the installation was 
removed and an “S” bolt shown on the blueprint substituted 
therefor as a part of the installation. Respondents apparently 
understood that the use of the word “substituted” by the wit- 
ness meant that an original blueprint prepared for the installa- 
tion showed an anchor bolt instead of the “S” bolt, and that 
the blueprint in evidence was a blueprint changed in that re- 
spect from an original blueprint. The testimony was that there 
was only one blueprint, the one in evidence, that the recorder 
was installed according to it, that in order to install the “S” 
bolt according to the blueprint, an anchor bolt had to be re- 
moved from the scale, not from some other blueprint. No defect 
in the recorder has been pointed out, and we do not believe 
that the attacks upon its accuracy are supported by the record. 


Respondents next question the comparison or correlation of 
the scale tickets and the tape records made by the Streeter- 
Amet weight recorder. Respondents claim, in part, that the 
identification of Streeter-Amet weights with scale ticket weights 
is based upon assumptions because there are weights listed on 
the tapes for which no scale ticket could be found and no one 
could explain these by eye-witness testimony as to what hap- 
pened in these instances. As indicated above, the continuity of 
tape weights and numbered scale ticket weights is apparent 
when tickets in consecutive order are placed beside a tape 
strip. Occasionally there is a tape number or two for which 
there is no corresponding ticket, but then the perfect pattern 
resumes. A press of the signal button at the scale caused a print 
to be made on the tape and occasionally the button was pressed 
when no ticket was printed. There is nothing unclear, assumed 
or suspicious about this. On cross-examination, a witness would 
be asked how he could explain a tape weight for which there 
was no corresponding scale ticket. In answer thereto the wit- 
ness, of course, would have to make certain assumptions based 
upon his knowledge of weighing procedure at the stockyard in 
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relation to the mechanical operation of the Streeter-Amet re- 
corder. The questioned assumptions were proper under the cir- 
cumstances and respondents have not laid any foundation to 
discredit such interpolation of the scale tickets and tapes. Re- 
spondents have failed by this argument to undermine the “fit” 
or correlation involved. The pattern is there and the absence 
of scale tickets at times is to be expected. This conclusion also 
applies in those instances where complainant’s witnesses as- 
sumed that weights listed on the tapes for which corresponding 
scale tickets could not be found represented catch weights. In 
addition, the number of such instances are relatively minor and 
do not affect the correlation constructed by complainant. 


Respondents make reference to the range of balances found 
on the Streeter-Amet tapes during the period of the investiga- 
tion to indicate a lack of uniformity and, inferentially, a short- 
coming in the weight recording machine or complainant’s com- 
parison in issue. However, balance changes for specific days 
were very slight and, in fact, balance changes during the entire 
period were relatively minor. Respondents make several addi- 
tional attacks upon the accuracy and reliability of the scale, the 
Streeter-Amet recorder and other elements of complainant’s 
proof, such as the condition of the scale, the effect of wind on 
the scale, the qualifications of complainant’s scale expert, etc. 
It need only be said in this regard that such matters did not 
impress the hearing examiner, do not impress us and do not 
detract from our conclusion set forth above. 


Corroborative of the conclusion that the correlation between 
scale tickets and Streeter-Amet tapes demonstrates that respond- 
ents bought calves at false and incorrect weights is the testi- 
mony of the weighmasters who printed the scale tickets in the 
transactions involved herein. Each such weighmaster identified 
scale tickets bearing his signature which relate to the weighing 
transactions described in the Findings of Fact and the testimony 
of the weighmasters indicates that when respondents purchased 
calves they weighed such calves at less than their actual weight. 
From their testimony, it further appears that the weighing in 
respondents’ favor was accomplished by printing the scale 
tickets when the poise was at such position that the weighbeam 


*For example, there is no showing how much the scale was affected by the wind, if at 
all. In addition, if the scale were affected by wind, any pressure on the scale platform 
would probably be reflected to the same extent on the Streeter-Amet recording machine. 
Also, wind did not appear to influence other weighings taken on the days involved. 
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was not in balance with the load of calves on the scale platform. 


Respondents contend that even if it should be found that they 
bought calves at false and incorrect weights, they did not do 
so knowingly. Respondents did not testify in the proceeding and 
so direct testimony by them on the question of their awareness 
of the alleged practice was unavailable. Moreover, this issue is 
seldom capable of direct proof. However, whether an individual 
has knowledge of a particular state of affairs is usually deter- 
mined from the totality of all the facts, conduct and surrounding 
circumstances and the inferences which may reasonably be 
drawn therefrom. The fact that respondents bought calves at 
false and incorrect weights, the fact that it was a practice of 
long standing at the stockyard for dealers to buy and sell live- 
stock at false and incorrect weights and the fact that such 
practice was common knowledge at the stockyard all point to 
the conclusion that respondents knew that they were being fav- 
ored by incorrect and false weights in their purchases of calves. 
Moreover, respondents’ failure to testify in this regard tends 
to indicate that such was the case. See, e.g., Miller and Com- 
pany v. United States, 260 F.2d 286, 290 (7th Cir. 1958), cert. 
denied, 359 U.S. 907 (1959). Also, respondents make the argu- 
ment that everyone at the stockyard, including officials of the 
stockyard company, knew of the weighing custom in favor of 
dealers except the dealers themselves. A widespread custom of 
many years’ duration would surely be known to the beneficiaries 
thereof. It is concluded that respondents knowingly bought calves 
at the stockyard at false and incorrect weights in wilful viola- 
tion of section 312(a) of the ct (7 U.S.C. 218(a)).* In effect, 
respondents availed themselves of the custom at the stockyard. 


Respondents point to the fact that their calves allegedly 
gained a small amount of weight from time of purchase to 
time of sale to indicate that they did not know of any false 
weighing in their favor. There is no indication in the record 
how respondent’s experience with respect to the gain of weight 
of calves purchased by them compares with the ordinary, normal 
gain or shrinkage in weight of calves at the stockyard in the 
interim period between purchase and sale. 


In addition to the wilful violation of section 312 (a) found 


*It could be argued that respondents were not aware of receiving false weights in each 
of the transactions involved. However, respondents were aware generally of the custom at 
the stockyard and the record does not indicate any reason why respondents should have 
believed that they were not receiving a weight advantage in the transactions involved herein. 
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above, respondents knowingly made or caused to be made entries 
in their accounts and records showing the false and incorrect 
weights and found herein in violation of section 401 of the act 
(7 U.S.C. 221) and section 402 thereof (7 U.S.C. 222) which 
makes applicable section 10 of an act entitled, “An act to 
create a Federal Trade Commission, to define its powers and 
duties, and for other purposes” (15 U.S.C. 50). 


II 


During 1954 respondents did not record in their books or list 
in the annual report for that year yardage and commission 
expenses incurred in the sales of their livestock through commis- 
sion firms in violation of section 401 of the act. The incorrect tab- 
ulation and reporting of yardage and commission appears to 
have resulted from a misunderstanding as to the method of 
keeping such expenses and, therefore, did not violate section 
402 of the act, as wilfullness is an element for the violation of 
such section. No suspension of respondent’s registration should 
be ordered for this practice. 


The record indicates that respondents charged purchasers a 
commission or contract addition for livestock which they sold 
although the livestock had not been purchased by the respond- 
ents for the account of the purchasers on a commission basis. 
Complainant appears to contend that this constitutes a deceptive 
practice in violation of section 312 (a) of the act. While this 
method of billing may be deceptive, complainant has failed to es- 
tablish by competent evidence that such practice was deceptive 
and this allegation of the complaint should therefore be dis- 
missed. The transactions described in the stipulation entered in- 
to by respondents in 1944 were clearly deceptive unlike those 
involved herein and the stipulation is inapplicable in the absence 
of a finding of deception in the billings involved herein. 


Respondents are also charged with failure to render reas- 
onable buying services in filling orders for the purchase of bulls 
on a commission basis at the stockyard. During 1955 respon- 
dents bought 6,317 bulls for customers on a commission basis 
at the stockyard. Of this total, respondents purchased 6,283 from 
Halloran Bull Company, a dealer at the stockyard. Approximate- 
ly the same percentage of bulls were purchased by respondents 
on order at the stockyard from Halloran during 1956 and 1957. 
By holding themselves out to the public as an order buyer and 
accepting commissions for this service, respondents represented, 
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in effect, that they had the facilities and special knowledge and 
skills requisite to the proper performance of that function. “The 
proper fulfillment of an order buyer’s duty requires him to ‘shop 
around’ at arm’s length openly in a competitive market.” In re 
Frank A. Berigan, et al., 16 A.D. 508, 561 (1957), aff'd, 257 
F.2d 852 (8th Cir. 1958). See also In re Degan and Amschler, 
10 A.D. 502 (1951) ; In re Gideon Broberg, 10 A.D. 488 (1951). 


Respondents were required to attempt to purchase bulls di- 
rectly from the market agencies at the stockyard, as, in part, 
such a method of purchase would probably result in lower prices 
to their principals and failure to do so constitutes unreasonable 
stockyard services and an unreasonable practice in violation of 
sections 304 and 307 of the act. It is not a defense to these vi- 
olations to say that respondents’ principals or customers are 
satisfied with their services. The test is whether respondents 
complied with the act and livestock purchasers located at a dis- 
tance from the market would not necesarily be aware of the 
order buyer’s procedure in the purchase of bulls on order. Nor 
is the convenience of the order buyer a justification for a fail- 
ure to perform fully a service for which he is receiving com- 
pensation. In addition, respondents were informed in 1951 that 
the act required them to “shop around” in the purchase of 
livestock on order. 


Respondent’s arrangement with Klie, their former employee, 
for the purchase of calves from him at a prearranged markup 
in price constitutes a wilful violation of section 312 (a) of the 
act and section 201.70 of the regulations issued thereunder 
(9 CFR 201.70). It is the duty and obligation of each dealer to 
compete with, and act independently of, every other dealer in 
the purchase of livestock. Klie was more of an employee of 
respondents than an independent dealer in the condemned ar- 
rangement. The fact that respondents did not take a small per- 
centage of the calves Klie had purchased does not alter our con- 
clusion. 


III 


Respondents complain of the procedure employed in this pro- 
ceeding whereby witnesses offered general testimony applicable 
to all 14 similar proceedings and then testified in this proceeding 
with respect to the respondents herein. Such procedure appears 
to us to have been the most expeditious under the circumstances 
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in view of the related nature of the 14 proceedings. The hear- 
ing examiner has wide discretion in the conduct of hearings 
and respondents were not denied procedural due process by the 
procedure utilized. Cf. Cella v. United States, 208 F.2d 783 
(7th Cir. 1953). 


All objections, exceptions, etc., inconsistent with this decision 
and order are overruled. 


Of course respondents should be ordered to cease and 
desist from the violations found and an order should issue 
requiring respondents to keep accounts, records and memoranda 
which fully and correctly disclose all transactions involved in 
their business. In view of all the facts and circumstances in the 
record, however, e.g., the prevalence of the practice of weigh- 
masters favoring dealers and the fact that respondents are not 
charged with inducing the weighmasters to give false weights, 
we conclude that suspension of respondents’ registration should 
be ordered for a much shorter period than recommended by 
complainant and proposed by the hearing examiner. 


ORDER 


Respondents shall cease and desist (1) from knowingly buy- 
ing and selling livestock at false and incorrect weights, (2) 
from knowingly making or causing to be made false entries in 
the accounts, records and memoranda kept by them under the 
act, (3) from failing to conduct dealer operations openly and 
competitively, and (4) from failing to use reasonable diligence 
in buying bulls on order. 

Respondents shall keep accounts, records and memoranda 
which fully and correctly disclose all transactions involved in 
their business under the act. 


Respondents are suspended as a registrant under the act for 
a period of 30 days. 

Copies hereof shall be served upon the parties and this order 
shall become effective on the 30th day after service hereof upon 
respondents. 


(No. 6910) 


In re CHARLES FURMANEK. P&S Docket No. 2292. Decided 
December 7, 1960. 
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False Weights—Incorrect Records— 
Suspension of Registration 


Respondent is ordered to cease and desist from knowingly buying and 
selling livestock at false weights, from. knowingly making or causing 
to be made false entries in his accounts and records, and from oper- 
ating in a capacity in which he is not registered. His registration is 
suspended for 30 days. 

Messrs. Benj. M, Holstein and Earl L. Saunders, for complainant. Messrs. 
R. E. Costello, Jr., and Lew W. Mason, of East St. Louis, Illinois, for 
respondent.Mr. Jack W. Bain, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), instituted by a complaint filed January 21, 1958, by the 
Director, Livestock Division, Agricultural Marketing Service, 
United States Department of Agriculture. The respondent is 
registered with the Secretary under the act as a dealer to buy 
and sell cattle for his own account at the St. Louis National 
Stock Yards, National Stockyards, Illinois, and is charged with 
knowingly buying and selling calves at false and incorrect 
weights, failing to keep accounts, records and memoranda which 
fully and correctly disclose all transactions involved in his bus- 
iness and making or causing to be made false entries in his 
records in wilfull violations of sections 312 (a), 401 and 402 of 
the act, respectively (7 U.S.C. 213(a), 221 and 222). The com- 
plaint further alleges that respondent filed a false annual report 
and that respondent operated in a dealer partnership although 
he was not so registered or bonded, in violation of the act. 

Respondent filed an answer February 13, 1958, in which he 
admitted that he made the entries in his accounts and records 
set forth in the complaint but denied that he knew such entries 
were false or that he knowingly bought or sold calves at 
false and incorrect weights. Respondent also denied that he 
operated in a dealer partnership while not registered or bond- 
ed and that he wilfully filed a false annual report. On Febru- 
ary 13, 1958, respondent filed a motion to make the complaint 
more definite and to produce various papers for inspection prior 
to the hearing. Jack W. Bain, Hearing Examiner, Office of 
Hearing Examiners. United States Department of Agriculture, 
denied respondent’s motions. 

Complainant requested that this proceeding be set for hear- 
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ing with 13 similar proceedings for the purpose of adducing 
general testimony pertinent to each proceeding. Respondent did 
not object to this procedure. The hearing began June 3, 1958, 
in East St. Louis, Illinois, and with intervening recesses was 
concluded November 7, 1958. Respondent was represented by 
R. E. Costello, Jr., and Lew W. Mason, Attorneys at Law, East 
St. Louis, Illinois, and complainant was represented by Benjamin 
M. Holstein and Earl L. Saunders, Office of the General Coun- 
sel, United States Department of Agriculture. Numerous wit- 
nesses testified and numerous exhibits were introduced into ev- 
idence by both parties. 

After the hearing, the parties filed briefs. On March 29, 
1960, the hearing examiner filed a report containing proposed 
findings of fact and conclusions and recommending that respond- 
ent be found to have violated the act as charged, and be or- 
dered to cease and desist from such violations and to keep ac- 
counts, records and memoranda which fully and correctly dis- 
close all transactions involved in his business. The hearing ex- 
aminer further recommended that respondent’s registration un- 
der the act be suspended for a period of two years. Respondent 
filed exceptions to the hearing examiner’s report and oral ar- 
gument was held before the Judicial Officer August 24, 1960. 


FINDINGS OF FACT 


1. Respondent, Charles Furmanek, is an individual whose 
business address is P.O. Box 73, National Stockyards, Illinois. 
Respondent was at all times mentioned herein and presently is 
registered with the Secretary under the act as a dealer to buy 
and sell cattle for his own account at the St. Louis National 
Stock Yards, National Stockyards, Illinois. 


2. The St. Louis National Stock Yards, National Stockyard, 
Illinois, was at all times mentioned herein and presently is a 
posted stockyard subject to the provisions of the act. 


3. Livestock bought and sold at the stockyard is weighed on 
scales belonging to the stockyard company. It is the duty of the 
weighmasters to determine the correct weight of livestock being 
bought or sold and to record such weight in printed form on a 
scale ticket issued by the stockyard company. The weight thus 
recorded on the scale ticket determines the total sum which the 
buyer of the livestock pays to the seller. 
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4. Scale No. 9 at the stockyard is one of three scales used 
to weigh calves. A comparatively small number of calves are 
contained in an individual draft and drafts of calves vary less 
in weight than drafts of other animals weighed so that calves 
can generally be weighed faster than other animals. Weigh- 
masters are expected to and can weigh as many as 60 drafts 
or more of calves per hour. 


5. The weighmaster is furnished with serially numbered 
blank scale tickets which he uses in order, with one ticket util- 
ized for each draft weighed except that two or three drafts in- 
volving the same parties may be printed on the same ticket. A 
draft of animals about to be weighed on Scale No. 9 is driven 
onto the scale platform and gates attached to each end of the 
platform are closed in order to confine the animals to the plat- 
form. As each draft is weighed, the weighmaster inserts in the 
proper place on the scale ticket the date, scale number, draft 
number, number of animals, species, owner’s name or initials, 
buyer, and commission firm. He prints the weight by means of 
a hand operated printing mechanism incorporated in the poise on 
the weigh beam and signs the ticket. When the weighing opera- 
tion is completed, he presses a button which actuates an elec- 
tric bell as a signal to stockyard personnel that the anmials may 
be driven off the platform. In executing scale tickets, draft num- 
ber one is assigned to the first draft weighed on each day and 
each draft thereafter is consecutively numbered. These draft 
numbers are independent of the serial numbers on the scale 
tickets. 


6. Scale No. 9 is a beam type scale in which the load on the 
scale platform is counterbalanced by a weigh beam and poise 
assembly. In determining the weight, the weighmaster moves 
the main poise along the weigh beam and adjusts the fractional 
poise until the entire poise assembly is in a position where the 
weigh beam is balanced. The beam is properly balanced when the 
needle of the over-under indicator, sometimes called the Spinks 
indicator, is in the approximate center of the indicator tar- 
get. When the weigh beam is thus balanced, the correct weight 
of the load on the platform is the figure indicated by the posi- 
tion of the poise assembly. The mechanism which prints the 
weight on the scale ticket is part of the poise assembly and is 
operated by inserting the ticket in a slot of the printing mech- 
anism and pressing a hand lever. The impression is made by 
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type figures so located on the weigh beam that they will reg- 
ister the weight value indicated by the poise assembly. The val- 
ue registered by this printing mechanism is determined by the 
position of the poise assembly on the weigh beam and not by 
the load on the scale platform. After the weighmaster has prop- 
erly balanced the weigh beam, the correct weight will appear on 
the scale ticket only if it is printed without moving any part of 
the poise assembly. If any such movement takes place prior to 
operating the printing lever, the printed figure on the scale 
ticket will be greater than or less than the correct weight de- 
pending upon the direction in which the poise assembly was 
moved. Pawls attached to the poise assembly engage notches in 
the weigh beam, preventing the accidental movement of the 
poise assembly from its position. 


7. The weighmaster usually balances the scale in the morn- 
ing before weighing and at intervals throughout the day in or- 
der to compensate for any increase or decrease in the “dead 
load” on the platform, consisting of droppings, mud, sand, etc. 
This was done by manipulating a balance ball until the beam 
was in a balanced position with the platform empty. The weigh- 
master generally signalled his intention to balance the scale 
by pressing the electric bell button two or more times while the 
draft just weighed was on the scale or as it was being driven 
off. This signal served as notice to all persons to keep the 
platform clear of animals while the scale was being balanced. 
When this balancing operation was completed, the weighmaster 
again signaled by ringing the bell once to indicate that he was 
ready to weigh the next draft. 


8. In September 1956, without the knowledge of the dealers, 
weighmasters, or other stockyard personnel except certain super- 
visory officials, an automatic weight recording machine manu- 
factured by the Streeter-Amet Company was installed on Scale 
No. 9 at the stockyard in order to check the accuracy of 
weights appearing on scale tickets. The machine was located un- 
der the scale platform, in a pit which was locked and accessible 
only to supervisory officials of the stockyard company. Each 
weekend after the close of business, these employees removed 
the roll of tape upon which the past week’s weighings were re- 
corded, marked the end of the tape with the date, signed it, and 
delivered it to the employees of the Livestock Division, Agricul- 
tural Marketing Service, United States Department of Agricul- 
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ture. The beginning portion of the tape roll which was left in 
the machine for the next week’s record, or a new roll if one was 
required, was then marked and signed in a similar fashion. 


9. The weight recording machine installed on Scale No. 9 by 
the Streeter-Amet Company operated upon the principle of a 
dial-type automatic scale and it automatically weighed and reg- 
istered the total weight on the platform without regard to the 
movement of the weigh beam or poise. Every contact with the 
electric bell button actuated the printing mechanism of the 
machine. Accordingly, when the weighmaster signaled his inten- 
tion to take a balance by pressing the button two or three times, 
the result would appear as two or three impressions on the 
tape record. When the weighmaster signaled completion of the 
balancing operation by a single pressing of the bell button, the 
result was a registration on the tape record made at a time 
when the scale platform was empty and it indicated the “dead 
load” on the platform. 


10. The data from both sources—scale tickets and tape rec- 
ords—were assembled in tabular form and introduced in evi- 
dence. Each exhibit or series of exhibits consists of a scale ticket 
covering a questioned transaction and one or more photostatic 
sheets which lists in chronological order all or some of the 
weighing transactions for that day, including the questioned 
transaction. With each tabular sheet there is included, in photo- 
static form, that portion of the tape record which corresponds 
to the transactions listed on the sheet. These sheets show, 
for each ticket, the weight figure apearing on the tape record 
of the recording machine, this weight figure as adjusted to al- 
low for the “dead load” on the platform, and the difference 
between this adjusted weight figure and the scale ticket 
weight. 


11. In at least 10 instances during the period December 17, 
1956, through March 4, 1957, respondent knowingly engaged in 
the practice of buying or selling calves at the stockyard at 
false and incorrect weights. In such transactions weighmasters 
employed by the stockyard company overweighed the calves 
which the respondent was selling and underweighed the calves 
which the respondent was buying. Specific dates of such trans- 
actions and other pertinent data with respect thereto are as fol- 
lows: 


a a a a at 
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Purchases 
Date No. of Head Weight Subtracted Scale Ticket 
No. 

12/17/56 8 35 945740 
12/18/56 4 30 945997 

” 1 25 ” 

” 2 45 945999 

= 1 50 946000 

Sales 

Date No. of Head Weight Added Scale Ticket No. 
12/17/56 1 25 945840 

7 1 15 945842 

” 3 20 ” 
12/18/56 1 20 938257 
4/4/57 2 20 128285 


12. Respondent knowingly made entries in his accounts and 
records showing the false and incorrect weights at which he 
bought and sold livestock at the stockyard as the true and cor- 
rect weights of such livestock. 


13. During 1954, respondent did not include in his records or 
in his annual report for that year yardage and feed expenses in 
connection with his sales of livestock through commission firms. 


14. During 1956, respondent purchased stocker and feeder 
cattle at the stockyard for removal and sale at country auction 
markets by John Carroll, a country dealer, for the account of 
respondent and Carroll. In the event such cattle were not sold in 
the country, they were returned to the stockyard where they 
were sold for the account of respondent and Carroll. Respondent 
was not registered with the Secretary under the act as a deal- 
er to operate in partnership with John Carroll. 


15. By an order issued May 9, 1956 (15 A.D. 557, respondent 
was ordered to cease and desist from falsely ordering feed 
and straw, in effect, in the name of a commission firm and 
causing false and incorrect entries to be made in the accounts 
and records of the commission firm. Respondent’s registration 
was suspended for a period of 30 days by the order of May 
9, 1956, and such suspension was held in abeyance unless it 
was found that he again violated the act within two years from 
the effective date of the May 9, 1956 order. 


CONCLUSIONS 
I 


Respondent is charged with knowingly engaging in the prac- 
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tice of buying and selling calves at the St. Louis National Stock 
Yards at false and incorrect weights. It is apparent from the 
evidence herein that it was the practice at the stockyard for at 
least some weighmasters to give favorable weights to on-the- 
market and country dealers, that is, print the scale ticket to 
show a weight less than the true weight when the dealer was 
buying calves and to show a weight which was more than the 
true weight when the dealer was selling calves. While not seri- 
ously contesting that a weighing practice favoring dealers ex- 
isted, respondent would limit such practice to the weigh- 
masters giving dealers “the break of the beam.” However, the 
testimony and statements of the weighmasters and the com- 
parison of scale tickets and weight recording machine tapes in- 
troduced into evidence indicate that the practice at this stock- 
yard was to favor dealers beyond such amount. 


We turn now to the issue as to whether respondent bought 
and sold calves at false and incorrect weights in the transac- 
tions involved herein. Much of the evidence adduced by com- 
plainant to establish this charge consists of scale tickets for 
each such transaction and tape records of weights made by an 
automatic weight recording machine which had been secretly at- 
tached to the scale on which respondent’s calves had been 
weighed and the scale tickets had been printed. Complainant 
then proceeds to compare the weight recorded on the scale 
tickets and on the tapes to arrive at the conclusion that the 
weights printed on the scale tickets in the transactions involved 
were false and incorrect. 


The identity between a particular registration or print on the 
tape record and a particular scale ticket was clearly established 
by complainant. Beginning with the first print made by the 
weighmaster on the tape at the start of a week’s operations, the 
weight figures appearing on the scale tickets, arranged in se- 
quence of draft numbers, were compared with the figures on 
the tape record in the sequence in which these figures appeared. 
Certain figures on the tape record for which there was no cor- 
responding scale tickets were identified as caused by the weigh- 
master’s signal with the electric bell button prior to taking a 
balance. Certain other prints on the tape record for which there 


1 By “break of the beam’ respondent means that “since scale only weighs to the nearest 
5 pound multiple and since the animals seldom weigh exactly in the multiples of 5 pounds, 
the weighmasters would imprint the next lowest multiple of 5 pounds from balance when 
a dealer was buying and vice versa.” 
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were no corresponding scale tickets were identified as caused by 
the weighmaster’s signal with the electric bell button after he 
had taken a balance. These indicated the dead load. When the 
tape record figures, other than the balance prints just described, 
were adjusted by subtracting the amount of the dead load, 
these tape record figures were, with significant exceptions, 
closely matched in amount and identical in sequence with the 
scale ticket weights. Differences between the scale ticket weights 
and the adjusted recorder weights for most drafts were zero and 
plus and minus five pounds. The exceptions to this close cor- 
relation consisted of instances where the scale ticket weight 
varied from the corresponding tape record print by a significant 
amount.? These formed the bases of the charges in this pro- 
ceeding. 

The correspondence between the scale tickets and the tape is 
obvious upon examination of the tabulations upon which the 
data appear. Such an examination reveals that the correlation 
shown therein is not only correct but is the only possible correl- 
ation because the tape record “fits” the scale ticket sequence only 
when one is matched against the other in the way shown in 
such tabulations. It is concluded, on the basis of such correla- 
tion, that respondent bought and sold calves at the stockyard 
at false and incorrect weights. (See Finding of Fact 11.) 


Respondent, however, attacks the reliability of the Streeter- 
Amet recorder and complainant’s comparison of the scale tick- 
ets and the tapes and raises other alleged defects in complain- 
ant’s method of proof herein. Respondent points to the alleged 
fact that tapes taken from a Streeter-Amet recorder attached 
to Scale No. 6 were not utilized by complainant because of a 
failure in operation of the recorder and on the basis of such 
alleged fact challenges the accuracy of the Streeter-Amet record- 
er attached to Scale No. 9. In this connection Thompson testi- 
fied that the reason for not using Scale No. 6 weights was that 
the final test at the close of the investigation showed that both 
scale and recorder were in excess of tolerance because of a de- 
fective timber at that scale. There is no evidence of any excess 
tolerance at Scale No. 9. In fact, the evidence is to the con- 


3In preparing the comparison of scale tickets and the Streeter-Amet tapes, the dealers, 
including this respondent, were given the benefit of every doubt. For example, where an 
entry on the tape fell between the measuring lines, the closest figure which would favor the 
dealer was utilized. Only a difference of 15 pounds or more between a scale ticket and the 
corresponding tape print was utilized by complainant except where more than one ‘raft 
was printed on a scale ticket. 
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trary. Respondent further contends that the recorder was not 
installed in accordance with the blueprint prepared for its in- 
stallation in that a bolt not shown on the blueprint was sub- 
stituted or utilized. This misconstrues the testimony. Kious testi- 
fied that an anchor bolt on the scale before the installation was 
removed and an “S” bolt shown on the blueprint substituted 
therefore as a part of the installation. Respondent apparently 
understood that the use of the word “substituted” by the wit- 
ness meant that an original blueprint prepared for the installa- 
tion showed an anchor bolt instead of the “S” bolt, and that 
the blueprint in evidence was a blueprint changed in that re- 
spect from an original blueprint. The testimony was that there 
was only one blueprint, the one in evidence, that the recorder 
was installed according to it, that in order to install the “S” 
bolt according to the blueprint, an anchor bolt had to be removed 
from the scale, not from some other blueprint. No defect in the 
recorder has been pointed out, and we do not believe that the 
attacks upon its accuracy are supported by the record. 


Respondent next questions the comparison or correlation of the 
scale tickets and the tape records made by the Streeter-Amet 
weight recorder. Respondent claims, in part, that the indentifi- 
cation of Streeter-Amet weights with scale ticket weights is 
based upon assumptions because there are weights listed on the 
tapes for which no scale ticket could be found and no one could 
explain these by eye-witness testimony as to what happened in 
these instances. As indicated above, the continuity of tape 
weights and numbered scale ticket weights is apparent when 
tickets in consecutive order are placed beside a tape strip. Oc- 
casionally there is a tape number or two for which there is no 
corresponding ticket, but then the perfect pattern resumes. A 
press of the signal button at the scale caused a print to be 
made on the tape and occasionally the button was pressed when 
no ticket was printed. There is nothing unclear, assumed or sus- 
picious about this. On cross-examination, a witness would be 
asked how he could explain a tape weight for which there was 
no corresponding scale ticket. In answer thereto the witness, of 
course, would have to make certain assumptions based upon his 
knowledge of weighing procedure at the stockyard in relation to 
the mechanical operation of the Streeter-Amet recorder. The 
questioned assumptions were proper under the circumstances and 
respondent has not laid any foundation to discredit such inter- 
polation of the scale tickets and tapes. Respondent has failed 
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by this argument to undermine the “fit” or correlation in- 
volved. The pattern is there and the absence of scale tickets 
at times is to be expected. This conclusion also applies in these 
instances where complainant’s witnesses assumed that weights 
listed on the tapes for which corresponding scale tickets could 
not be found represented catch weights. In addition, the number 
of such instances are relatively minor and do not affect the 
correlation constructed by complainant. 


Respondent makes reference to the range of balances found on 
the Streeter-Amet tapes during the period of the investigation to 
indicate a lack of uniformity and, inferentially, a shortcoming 
in the weight recording machine or complainant’s comparison in 
issue. However, balance changes for specific days were very 
slight and, in fact, balance changes during the entire period 
were relatively minor. Respondent makes several additional at- 
tacks upon the accuracy and reliability of the scale, the Street- 
er-Amet recorder and other elements of complainant’s proof, 
such as the condition of scale, the effect of wind on the scale, 
the qualifications of complainant’s scale expert, etc. It need only 
be said in this regard that such matters did not impress the 
hearing examiner, do not impress us and do not detract from our 
conclusion set forth above.* 


Corroborative of the conclusion that the correlation between 
scale tickets and Streeter-Amet tapes demonstrates that respond- 
ent bought and sold calves at false and incorrect weights is the 
testimony of the weighmasters who printed the scale tickets in 
the transactions involved herein. Each such weighmaster identi- 
fied scale tickets bearing his signature which relate to the weigh- 
ing transactions described in the Findings of Fact and the testi- 
mony of the weighmasters indicates that when respondent sold 
calves they weighed the calves at more than their actual weight 
and that when respondent purchased calves they weighed such 
calves at less than their actual weight. From their testimony, it 
further appears that the weighing in respondent’s favor was ac- 
complished by printing the scale tickets when the poise was at 
such position that the weighbeam was not in balance with the 
load of calves on the scale platform. 


Respondent contends that even if it should be found that he 


* For example, there is no showing how much the scale was affected by the wind, if at 
all. In addition, if the scale were affected by wind, any pressure on the scale platform 
would probably be reflected to the same extent on the Streeter-Amet recording machine. 
Also, wind did not appear to influence other weighings taken on the days involved. 
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bought and sold calves at false and incorect weights, he did not 
do so knowingly. Respondent did not testify in the proceeding 
and so direct testimony by him on the question of his aware- 
ness of the alleged practice was unavailable. Moreover, this is- 
sue is seldom capable of direct proof. However, whether an in- 
dividual has knowledge of a particular state of affairs is usually 
determined from the totality of all the facts, conduct and sur- 
rounding circumstances and the inferences which may reason- 
ably be drawn therefrom. The fact that respondent bought and 
sold calves at false and incorrect weights, the fact that it was 
a practice of long standing at the stockyard for dealers to buy 
and sell livestock at false and incorrect weights and the fact that 
such practice was common knowledge at the stockyard all point 
to the conclusion that respondent knew that he was being favored 
by incorrect and false weights in his purchases and sales of calves. 
Moreover, respondent’s failure to testify in this regard tends 
to indicate that such was the case. See, e. g., Miller and Company 
v. United States, 260 F.2d 286, 290, (7th Cir. 1958), cert. denied, 
359 U.S. 907 (1959). Also, respondent makes the argument that 
everyone at the stockyard, including officials of the stockyard 
company, knew of the weighing custom in favor of dealers ex- 
cept the dealers themselves. A widespread custom of many 
years’ duration would surely be known to the beneficiaries there- 
of. It is concluded that respondent knowingly bought and sold 
calves at the stockyard at false and incorrect weights in wil- 
ful violation of section 312(a) of the act (7 U.S.C. 213 (a).* 
In effect, respondent availed himself of the custom at the stock- 
yard. 


in addition to the wilful violation of section 312(a) found 
above, respondent knowingly made or caused to be made en- 
tries in his accounts and records showing the false and in- 
correct weights found herein in violation of section 401 of the 
act (7 U.S.C. 221) and section 402 thereof (7 U.S.C. 222) which 
makes applicable section 10 of an act entitled, “An act to create 
a Federal Trade Commission, to define its powers and duties, 
and for other purposes” (15 U.S.C. 50). 


II 
The record clearly indicates that during 1954 respondent did 


*It could be argued that respondent was not aware of receiving false weights in each 
of the transactions involved. However, respondent was aware generally of the custom at 
the stockyard and the record does not indicate any reason why respondent should have 
believed that he was not receiving a weight advantage in the transactions involved herein. 
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not record in his books or list in his annual report yardage and 
feed expenses incurred in ‘the sales of his livestock through 
commission firms in violation of section 401 of the act. The in- 
correct tabulation and reporting of yardage and feed appears 
to have resulted from a misunderstanding as to the method of 
keeping such expenses and, therefore, did not violate section 
402 of the act as wilfullness is an element for the violation of 
such section. No suspension of respondent’s registration should 
be ordered for this practice. 


It is also apparent from the record that respondent during 
1956 operated in a dealer partnership at the stockyard; with 
John Carroll although he was not registered with the Secre- 
tary under the act so to operate in violation of section 303 of 
the act (7 U.S.C. 203). Respondent contends that such partner- 
ship operated or did business in the country and not at the 
stockyard. Respondent’s statement indicates otherwise. Cf. In 
re Harry Lee Sparks and Rex Wanda Sparks, decided July 29, 
1960 (19 A.D. 709 (1960). Respondent’s failure to register prop- 
erly does not appear to be wilful, however, and no suspension 
should be ordered therefor. In addition, complainant failed to 
establish that respondent’s dealer bond did not cover his part- 
nership operations and this charge of the complaint should be 
dismissed. 


III 


Respondent complains of the procedure employed in this pro- 
ceeding whereby witnesses offered general testimony applicable to 
all 14 similar proceedings and then testified in this proceeding 
with respect to the respondent herein. Such procedure appears 
to us to have been the most expeditious under the circumstances 
in view of the related nature of the 14 proceedings. The hear- 
ing examiner has wide discretion in the conduct of hearings and 
respondent was not denied procedural due process by the pro- 
cedure utilized. Cf. Cella v. United States, 208 F.2d 783 (7th 
Cir. 1953). 

All objections, exceptions, etc., inconsistent with this decision 
and order are overruled. 


Of course respondent should be ordered to cease and desist 
from the violations found and an order should issue requiring 
respondent to keep accounts, records and memoranda which ful- 
ly and correctly disclose all transactions involved in his business. 
In view of all the fact and circumstances in the record, however, 
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e.g., the prevalance of the practice of weighmasters favoring 
dealers and the fact that respondent is not charged with induc- 
ing the weighmasters to give false weights, we conclude that 
suspension of respondent’s registration should be ordered for 
a much shorter period than recommended by complainant and 
proposed by the hearing examiner. 


ORDER 


Respondent shall cease and desist (1) from knowingly buy- 
ing and selling livestock at false and incorredt weights, (2) 
from knowingly making, or causing to be made, false entries in 
the accounts, records and memoranda kept by him under the 
act, and (3) from operating in a capacity in which he is not 
registered. 

Respondent shall keep accounts, records and memoranda which 
will fully and correctly disclose all transactions involved in his 
business under the act. 

Respondent is suspended as a registrant under the act for a 
period of 30 days. 

Copies hereof shall be served upon the parties and this order 
shall become effective on the 30th day after service hereof upon 
respondent. 


(No. 6911) 


In re JOHN GREWE, d/b/a ATLAS CALF COMPANY. P&S Docket 
No. 2293. Decided December 7, 1960. 


False Weights—Incorrect Records— 
Suspension of Registration 


Respondent is ordered to cease and desist from knowingly buying and sell- 
ing livestock at false weights, from knowingly making or causing to 
be made false entries in his accounts and records, and from engaging 
as a dealer in a partnership without being registered therefor. His 
registration is suspended for 15 days. 


Messrs. Benj. M. Holstein and Earl L. Saunders, for complainant. Messrs. 
R. E. Costello, Jr., and Lew W, Mason, of East St. Louis, Illinois, for 
respondent, Mr. Jack W. Bain, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 e¢ 
seq.), instituted by a complaint filed January 28, 1958, by the 
Director, Livestock Division, Agricultural Marketing Service, 
United States Department of Agriculture. The respondent is 
registered with the Secretary under the act as a dealer to buy 
and sell cattle for his own account at the St. Louis National 
Stock Yards, National Stockyards, Illinois, and is charged with 
knowingly buying and selling calves at false and incorrect 
weights, failing to keep accounts, records and memoranda which 
fully and correctly disclose all transactions involved in his bus- 
iness and making or causing to be made false entries in his 
records in wilful violation of sections 312 (a), 401 and 402 of 
the act, respectively (7 U.S.C. 213 (a), 221 and 222). The com- 
plaint further alleges that respondent operated in two dealer 
partnerships at the stockyard although he. was not so registered 
or bonded and that he failed to include in his annual reports in- 
formation with respect to such partnerships, in violation of the 
act. 


Respondent filed an answer February 19, 1958, in which he 
admitted that he made the entries in his accounts and records set 
forth in the complaint but denied that he knew such entries 
were false or that he knowingly bought or sold calves at false 
and incorrect weights. Respondent also denied the remaining al- 
legations of the complaint. On February 19, 1958, respondent 
filed a motion to make the complaint more definite and certain 
and to produce various papers for inspection prior to the hear- 
ing. Jack W. Bain, Hearing Examiner, Office of Hearing Ex- 
aminers, United States Department of Agriculture, denied res- 
pondent’s motions. 


Complainant requested that this proceeding be set for hearing 
with 13 similar proceedings for the purpose of adducing gener- 
al testimony pertinent to each proceeding. Respondent did not 
object to this procedure. The hearing began June 3, 1958, in 
East St. Louis, Illinois, and with intervening recesses was con- 
cluded November 7, 1958. Respondent was represented by R. E. 
Costello, Jr., and Lew W. Mason, Attorneys at Law, East St. 
Louis, Illinois, and complainant was represented by Benjamin 
M. Holstein and Earl L. Saunders, Office of the General Counsel, 
United States Department of Agriculture. Numerous witnesses 
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testified and numerous exhibits were introduced into evidence by 
both parties. 


After the hearing, the parties filed briefs. On May 11, 1960, 
the hearing examiner issued a report containing proposed find- 
ings of fact and conclusions and recommending that respondent 
be found to have violated the act as charged, and be ordered to 
cease and desist from such violations and to keep accounts, rec- 
ords and memoranda which fully and correctly disclose all 
transactions involved in his business. The hearing examiner fur- 
ther recommended that respondent’s registration under the act 
be suspended for one year. Respondent filed exceptions to the 
hearing examiners’s report and oral argument was held be- 
fore the Judicial Officer August 24, 1960. 


FINDINGS OF FACT 


1. Respondent, John Grewe, is an individual doing business 
as Atlas Calf Company whose business address is National 
Stockyards, Illinois. Respondent was at all times mentioned 
herein and presently is registered with the Secretary under the 
act as a dealer to buy and sell cattle for his own account at the 
St. Louis National Stock Yards, National Stockyards, Illinois. 


2. The St. Louis National Stock Yards, National Stock- 
yards, Illinois, was at all times mentioned herein and presently 
is a posted stockyard subject to the provisions of the act. 


3. Livestock bought and sold at the stockyard is weighed on 
scales belonging to the stockyard company and located at the 
stockyard, and such scales are operated by weighmasters em- 
ployed by the stockyard company. It is the duty of the weigh- 
masters to determine the correct weight of livestock being bought 
or sold and to record such correct weight in printed form on a 
scale ticket issued by the stockyard company. The weight thus 
recorded on the scale ticket determines the total sum which the 
buyer of the livestock pays to the seller. 


4. Scale No. 9 at the stockyard is one of three scales used 
to weigh calves. A comparatively small number of calves are 
contained in an individual draft and drafts of calves vary less 
in weight than drafts of other animals weighed so that calves 
can generally be weighed faster than other animals. Weighmast- 
ers are expected to and can weigh as many as 60 drafts or 
more of calves per hour, 
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5. The weighmaster is furnished with serially numbered 
blank scale tickets which he uses in order, with one ticket util- 
ized for each draft weighed except that two or three drafts in- 
volving the same parties may be printed on the same scale 
ticket. A draft of animals about to be weighed on Scale No. 9 
is driven onto the scale platform and gates attached to each 
end of the platform are closed in order to confine the animals to 
the platform. As each draft is weighed, the weighmaster inserts 
in the proper place on the scale ticket the date, scale number, 
draft number, number of animals, species, owner’s name or in- 
itals, buyer, and commission firm. He prints the weight by 
means of a hand operated mechanism incorporated in the poise 
on the weigh beam and signs the ticket. When the weighing 
operation is completed, he presses a button which actuates an 
electric bell as a signal to stockyard personnel that the animals 
may be driven off the platform. In executing sale tickets, draft 
number one is assigned to the first draft weighed on each day 
and each draft thereafter is consecutively numbered. These draft 
numbers are independent of the serial numbers on the scale 


tickets. 


6. Scale No. 9 is a beam type scale in which the load on the 
scale platform is counterbalanced by a weigh beam and poise as- 
sembly. In determining the weight, the weighmaster moves the 
main poise along the weigh beam and adjusts the fractional poise 
until the entire poise assembly is in a position where the weigh 
beam is balanced. The beam is properly balanced when the 
needle of the over-under indicator, sometimes called the Spinks 
indicator, is in the approximate center of the indicator target. 
When the weigh beam is thus balanced, the correct weight of 
the load on the platform is the figure indicated by the position 
of the poise assembly. The mechanism which prints the weight 
on the scale ticket is part of the poise assembly and is operated 
by inserting the ticket in a slot of the printing mechanism and 
pressing a hand lever. The impression is made by type figures 
so located on the weigh beam that they will register the weight 
value indicated by the poise assembly. The value registered by 
this printing mechanism is determined by the position of the 
poise assembly on the weigh beam and not by the load on the 
scale platform. After the weighmaster has properly balanced 
the weigh beam, the correct weight will appear on the scale 
ticket only if it is printed without moving any part of the poise 
assembly. If any such movement takes place prior to operating 
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the printing lever, the printed figure on the scale ticket will be 
greater than or less than the correct weight depending upon the 
direction in which the poise assembly was moved. Pawls at- 
tached to the poise assembly engage notches in the weigh beam, 
preventing the accidental movement of the poise assembly from 
its position. 

7. The weighmaster usually balances the scale in the morn- 
ing before weighing and at intervals throughout the day in 
order to compensate for any increase in the “dead load” on the 
platform, consisting of droppings, mud, sand, etc. This was 
done by manipulating a balance ball until the beam was in a 
balanced position with the platform empty. The weighmaster 
generally signaled his intention to balance the scale by press- 
ing the electric bell button two or more times while the draft 
just weighed was on the scale or as it was being driven off. 
This signal served as notice to all persons to keep the platform 
clear of animals while the scale was being balanced. When this 
balancing operation was completed, the weighmaster again sig- 
naled by ringing the bell once to indicate that he was ready 
to weigh the next draft. 


8. In September 1956, without the knowledge of the dealers, 
weighmasters, or other stockyard personnel except certain su- 
pervisory officials, an automatic weight recording machine man- 
ufactured by the Streeter-Amet Company was installed on 
Scale No. 9 at the stockyard in order to check the accuracy of 
weights appearing on scale tickets. The machine was located 
under the scale platform, in a pit which was locked and ac- 
cessible only to supervisory officials of the stockyard company. 
Each weekend after the close of business, these employees re- 
moved the roll of tape upon which the past week’s weighings 
were recorded, marked the end of the tape with the date, signed 
it, and delivered it to employees of the Livestock Division, 
Agricultural Marketing Service, United States Department of 
Agriculture. The beginning portion of the tape roll which was 
left in the machine for the next week’s record, or a new roll 
if one was required, was then marked and signed in a similar 
fashion. 


9. The weight recording machine installed on Scale No. 9 
by the Streeter-Amet Company operated upon the principle of 
a dial-type automatic scale and it automatically weighed and 
registered the total weight on the platform without regard to 
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the movement of the weigh beam or poise. Every contact with 
the electric bell button actuated the printing mechanism of the 
machine. Accordingly, when the weighmaster signalled his in- 
tention to take a balance by pressing the button two or three 
times, the result would appear as two or three impressions on 
the tape record. When the weighmaster signaled completion of 
the balancing operation by a single pressing of the bell button, 
the result was a registration on the tape record made at a time 
when the scale platform was empty and it indicated the “dead 
load” on the platform. 


10. The data from both sources—scale tickets and tape rec- 
ords—were assembled in tabular form and introduced in evi- 
dence. Each exhibit or series of exhibits consists of a scale tick- 
et covering a questioned transaction and one or more photo- 
static sheets which lists in chronological order all or some of 
the weighing transactions for that day, including the questioned 
transaction. With each tabular sheet there is included, in photo- 
static form, that portion of the tape record which corresponds 
to the transactions listed on the sheet. These sheets show, for 
each ticket, the weight figure appearing on the tape record of 
the recording machine, this weight figure as adjusted to allow 
for the “dead load” on the platform, and the difference between 
this adjusted weight figure and the scale ticket weight. 


11. In at least six instances during the period December 17, 
1956, through April 15, 1957 respondent knowingly engaged in 
the practice of buying calves at the stockyard at false and in- 
correct weights. In such transactions, a weighmaster employed 
by the stockyard company underweighed the calves which re- 
spondent was buying. Specific dates of such transactions and 
other pertinent data with respect thereto are as follows: 


Purchases 
Scale 
Date No. of Head Weight Subtracted Ticket No. 
12/17/56 1 20 945719 
” 1 20 ” 
= 1 20 945720 
“i 1 15 945721 
” t 15 945723 
4/15/57 1 25 84457 


12. Respondent knowingly made entries in his accounts and 
records showing the false and incorrect weights at which he 








1420 PACKERS AND STOCKYARDS ACT, 1921 
Cite as 19 A.D. 1414 


bought livestock at the stockyard as the true and correct 
weights of such livestock. 


13. During the years 1953 through 1956, respondent operated 
in a dealer partnership with his brother Bernard Grewe al- 
though he was not registered under the act so to engage in 
business. During the years 1956 and 1957 respondent operated 
in a dealer partnership with Marshall Weems although he was 
not registered under the act so to engage in business. A cease 
and desist order was issued against Weems in this connection 
(In re M. T. Weems, 17 A.D. 434 (1958). 


14. Respondent knowingly filed annual reports for the years 
1953 through 1956 which failed to show his income and expendi- 
tures in connection with the partnerships mentioned in Finding 
of Fact 13 or the splitting of profits with Bernard Grewe and 
Marshall Weems. 


CONCLUSIONS 
I 


Respondent is charged with knowingly engaging in the prac- 
tice of buying and selling calves at the St. Louis National 
Stock Yards at false and incorrect weights. It is apparent from 
the evidence herein that it was the practice at the stockyard for 
at least some weighmasters to give favorable weights to on- 
the-market and country dealers, that is, print the scale ticket 
to show a weight less than the true weight when the dealer 
was buying calves and to show a weight which was more than 
the true weight when the dealer was selling calves. While not 
seriously contesting that a weighing practice favoring dealers 
existed, respondent would limit such practice to the weigh- 
masters giving dealers “the break of the beam.”! However the 
testimony and statements of the weighmasters and the compar- 
ison of scale tickets and weight recording machine tapes intro- 
duced into evidence indicate that the practice at this stockyard 
was to favor dealers beyond such amount. 


We turn now to the issue as to whether respondent bought 
and sold calves at false and incorrect weights in the transactions 


1 By “break of the beam” respondent means that “since scale only weighs to the nearest 
5 pound multiple and since the animals seldom weigh exactly in the multiples of 5 pounds, 
the weighmasters would imprint the next lowest multiple of 5 pounds from balance when 
a dealer was buying and vice versa.” 
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involved herein. Much of the evidence adduced by complainant 
to establish this charge consists of scale tickets for each such 
transaction and tape records of weights made by an automatic 
weight recorded on the scale tickets and on the tapes to arrive 
at the conclusion that the weights printed on the scale tickets 
in the transactions involved were false and incorrect. 


The identity between a particular registration or print on 
the tape record and a particular scale ticket was clearly estab- 
lished by complainant. Beginning with the first print made by 
the weighmaster on the tape at the start of a week’s operations, 
the weight figures appearing on the scale tickets, arranged in 
sequence of draft numbers, were compared with the figures on 
the tape record in the sequence in which these figures appeared. 
Certain figures on the tape record for which there were no 
corresponding scale tickets were identified as caused by the 
weighmaster’s signal with the electric bell prior to taking a bal- 
ance. Certain other prints on the tape record for which there 
were no corresponding scale tickets were identified as caused 
by the weighmaster’s signal with the electric bell button after 
he had taken a balance. These indicated the dead load. When 
the tape record figures other than the balance prints just de- 
scribed, were adjusted by subtracting the amount of the dead 
load, these tape record figures were, with significant exceptions, 
closely matched in amount and identical in sequence with the 
scale ticket weights. Differences between the scale ticket weights 
and the adjusted recorder weights for most drafts were zero 
and plus and minus five pounds. The exceptions to this close 
correlation consisted of instances where the scale ticket weight 
varied from the corresponding tape record print by a signi- 
ficant amount.? These formed the bases of the charges in this 
proceeding. 


The correspondence between the scale tickets and the tape 
is obvious upon examination of the tabulations upon which the 
data appear. Such an examination reveals that the correlation 
shown therein is not only correct but is the only possible cor- 
relation because the tape record “fits” the scale ticket sequence 
only when one is matched against the other in the way shown 


2In preparing the comparison of scale tickets and the Streeter-Amet tapes, the dealers, 
including this respondent, were given the benefit of every doubt. For example, where an 
entry on the tape fell between the measuring lines, the closest figure which would favor the 
dealer was utilized. Only a difference of 15 pounds or more between a scale ticket and the 
corresponding tape print was utilized by complainant except where more than one draft 
was printed on a scale ticket. 
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in such tabulations. It is concluded, on the basis of such cor- 
relation, that respondent bought calves at the stockyard at 
false and incorrect weights. (See Finding of Fact 11). 


Respondent, however, attacks the reliability of the Streeter- 
Amet recorder and complainant’s comparison of the scale tick- 
ets and the tapes and raises other alleged defects in complain- 
ant’s method of proof herein. Respondent points to the alleged 
fact that tapes taken from a Streeter-Amet recorder attached 
to Scale No. 6 were not utilized by complainant because of a 
failure in operation of the recorder and on the basis of such 
alleged fact challenges the accuracy of the Streeter-Amet re- 
corder attached to Scale No. 9. In this connection Thompson 
testified that the reason for not using Scale No. 6 weights was 
that the final test at the close of the investigation showed that 
both scale and recorder were in excess of tolerance because of a 
defective timber at that scale. There is no evidence of any 
excess tolerance at Scale No. 9. In fact, the evidence is to the 
contrary. Respondent further contends that the recorder was 
not installed in accordance with the blueprint prepared for its 
installation in that a bolt not shown on the blueprint was sub- 
stituted or utilized. This misconstrues the testimony. Kious testi- 
fied that an anchor bolt on the blueprint substituted therefor as a 
part of the installation. Respondent apparently understood that 
the use of the word “substituted” by the witness meant that an 
original blueprint prepared for the installation showed an an- 
chor bolt instead of the “S” bolt, and that the blueprint in 
evidence was a blueprint changed in that respect from an ori- 
ginal blueprint. The testimony was that there was only one 
blueprint, the one in evidence, that the recorder was installed 
according to it, that in order to install the “S” bolt according 
to the blueprint, an anchor bolt had to be removed from the 
scale, not from some other blueprint. No defect in the recorder 
has been pointed out, and we do not believe that the attacks 
upon its accuracy are supported by the record. 


Respondent next questions the comparison or correlation of 
the scale tickets and the tape records made by the Streeter- 
Amet weight recorder. Respondent claims, in part, that the 
identification of Streeter-Amet weights with scale ticket weights 
is based upon assumptions because there are weights on the 
tapes for which no scale ticket could be found and no one could 
explain these by eye-witness testimony as to what happened in 
these instances. As indicated above, the continuity of tape 
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weights and numbered scale ticket weights is apparent when 
tickets in consecutive order are placed beside a tape strip. Oc- 
casionally there is a tape number or two for which there is 
no corresponding ticket, but then the perfect pattern resumes. 
A press of the signal button at the scale caused a print to be 
made on the tape and occasionally the button was pressed when 
no ticket was printed. There is nothing unclear, assumed or sus- 
picious about this. On cross-examination, a witness would be 
asked how he could explain a tape weight for which there was 
no corresponding scale ticket. In answer thereto the witness, of 
course, would have to make certain assumptions based upon his 
knowledge of weighing procedure at the stockyard in relation 
to the mechanical operation of the Streeter-Amet recorder. The 
questioned assumptions were proper under the circumstances 
and respondent has not laid any foundation to discredit such 
interpolation of the scale tickets and tapes. Respondent has 
failed by this argument to undermine the “fit” or correlation 
involved. The pattern is there and the absence of scale tickets 
at times is to be expected. This conclusion also applies in those 
instances where complainant’s witnesses assumed that weights 
listed on the tapes for which corresponding scale tickets could 
not be found represented catch weights. In addition, the number 
of such instances are relatively minor and do not affect the cor- 
relation constructed by complainant. 


Respondent makes reference to the range of balances found 
on the Streeter-Amet tapes during the period of the investiga- 
tion to indicate a lack of uniformity and, inferentially, a short- 
coming in the weight recording machine or complainant’s com- 
parison in issue. However, balance changes for specific days were 
very slight and, in fact, balance changes during the entire period 
were relatively minor. Respondent makes several additional at- 
tacks upon the accuracy and reliability of the scale, the Streeter- 
Amet recorder and other elements of complainant’s proof, such 
as the condition of the scale, the effect of wind on the scale, the 
qualifications of complainant’s scale expert, etc. It need only be 
said in this regard that such matters did not impress the hear- 
ing examiner, do not impress us and do not detract from our 
conclusion set forth above.® 


*For example, there is no showing how much the scale was affected by the wind, if at 
all. In addition, if the scale were affected by wind, any pressure on the scale platform 
would probably be reflected to the same extent on the Streeter-Amet recording machine. 
Also, wind did not appear to influence other weighings taken on the days involved. 
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Corroborative of the conclusion that the correlation between 
scale tickets and Streeter-Amet tapes demonstrates that respond- 
ent bought calves at false and incorrect weights is the testi- 
mony of the weighmaster who printed the scale tickets in the 
transactions involved herein. Such weighmaster identified scale 
tickets bearing his signature which relate to the weighing trans- 
actions described in the Findings of Fact and the testimony 
of the weighmaster indicates that when respondent purchased 
calves he weighed such calves at less than their actual weight. 
From such testimony, it further appears that the weighing in 
respondent’s favor was accomplished by printing the scale tick- 
ets when the poise was at such position that the weighbeam was 
not in balance with the load of calves on the scale platform. In 
addition, respondent’s brother and partner, in a sworn statement, 
admitted in effect that he knew he was getting some advantage 
in weight with respect to livestock he had weighed for respond- 
ent.‘ 


Respondent contends that even if it should be found that he 
bought calves at false and incorrect weights, he did not do so 
knowingly. Respondent did not testify in the proceeding and so 
direct testimony by him on the question of his awareness of the 
alleged practice was unavailable. Moreover, this issue is seldom 
capable of direct proof. However, whether an individual has 
knowledge of a particular state of affairs is usually determined 
from the totality of all the facts, conduct and surrounding cir- 
cumstances and the inferences which may reasonably be drawn 
therefrom. The fact that respondent bought calves at false and 
incorrect weights on numerous occasions, the fact that it was 
a practice of long standing at the stockyard for dealers to buy 
and sell livestock at false and incorrect weights and the fact 
that such practice was common knowledge at the stockyard all 
point to the conclusion that respondent knew that he was being 
favored by incorrect and false weights in his purchases of 
calves. Moreover, the failure of respondent and Bernard Grewe 
to testify in this regard tends to indicate that such was the 
case. See, e.g., Miller and Company v. United States, 260 F. 2d 
286, 290 (7th Cir. 1958), cert. denied 359 U.S. 907 (1959). Also, 


*Section 403 of the act (7 U.S.C. 223) reads as follows: “When construing and enforcing 
the provisions of this act, the act, omission, or failure of any agent, officer, or other 
person acting for or employed by any packer, stockyard owner, market agency, or dealer, 
within the scope of his employment or office, shall in every case also be deemed the act, 
omission, or failure of such packer, stockyard owner, market agency, or dealer, as well 
as that of such agent, officer, or other person,” 
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respondent makes the argument that everyone at the stockyard, 
including officials of the stockyard company, knew of the weigh- 
ing custom in favor of dealers except the dealers themselves. A 
widespread custom of many years’ duration would surely be 
known to the beneficiaries thereof. It is concluded that respond- 
ent knowingly bought calves at the stockyard at false and in- 
correct weights in wilful violation of section 312 (a) of the 
act (7 U.S.C. 213 [a]).° In effect, respondent availed himself 
of the custom at the stockyard. 

In addition to the wilful violation of section 312(a) found 
above, respondent knowingly made or caused to be made entries 
in his accounts and records showing the false and incorrect 
weights found herein in violation of section 401 of the act 
(7 U.S.C. 221) and section 402 thereof (7 U.S.C. 222) which 
makes applicable section 10 of an act entitled, “An act to cre- 
ate a Federal Trade Commission, to define its powers and duties, 
and for other purposes” (15 U.S.C. 50). 


II 


The record herein indicates that respondent engaged in bus- 
iness in two dealer partnerships although he was not registered 
under the act so to operate in wilful violation of section 303 
thereof (7 U.S.C. 203). That respondent operated in a partner- 
ship at the stockyard with M. T. Weems during 1956 and 1957 
is established by the testimony of Weems. In addition, during 
the years 1953 through 1956, respondent and his brother joint- 
ly conducted their buying and selling operations at the stock- 
yard and participated equally in the profits therefrom. A written 
partnership agreement is not a condition precedent to a finding 
or conclusion that a partnership exists. Furthermore, respond- 
ent’s failure to show his income and expenditures in connection 
with the two partnerships and the splitting of profits in his an- 
nual reports for the years 1953 through 1956 constitutes viola- 
tions of section 402 of the act which makes applicable section 
10 of the Federal Trade Commission Act. However, complain- 
ant failed to establish that respondent’s dealer bond did not cov- 
er his partnership operations and this charge of the complaint 
should be dismissed. 


5It could be argued that respondent was not aware of receiving false weights in each 
of the transactions involved. However, respondent was aware generally of the custom at 
the stockyard and the record does not indicate any reason why respondent should have 
believed that he was not receiving a weight advantage in the transactions involved herein. 








1426 PACKERS AND STOCKYARDS ACT, 1921 
Cite as 19 A.D. 1414 


III 


Respondent complains of the procedure employed in this pro- 
ceeding whereby witnesses offered general testimony applicable 
to all 14 similar proceedings and then testified in this proceed- 
ing with respect to the respondent herein. Such procedure ap- 
pears to us to have been the most expeditious under the circum- 
stances in view of the related nature of the 14 proceedings. The 
hearing examiner has wide discretion in the conduct of hearings 
and respondent was not denied procedural due pocess by the pro- 
cedure utilized. Cf. Cella v. United States, 208, F. 2d 783 (7th 
Cir. 1953). 


All objections, exceptions, etc., inconsistent with this decision 
and order are overruled. 


Of course respondent should be ordered to cease and desist 
from the violations found and an order should issue requiring 
respondent to keep accounts, records and memoranda which 
fully and correctly disclose all transactions involved in his bus- 
iness. In view of all the facts and circumstances in the record, 
however, e.g., the prevalence of the practice of weighmasters 
favoring dealers and the fact that respondent is not charged 
with inducing the weighmasters to give the false weights, we 
conclude that suspension of respondent’s registration should 
be ordered for a much shorter period than recommended by 
complainant and proposed by the hearing examiner. 


ORDER 


Respondent shall cease and desist (1) from knowingly buying 
and selling livestock at false and incorrect weights, (2) from 
knowingly making, or causing to be made, false entries in his 
reports under the act and in the accounts, records and memor- 
anda kept by him under the act, and (3) from engaging as a 
dealer in a partnership without being registered therefor. 


Respondent shall keep accounts, records and memoranda which 
will fairly and correctly disclose all transactions involved in 
his business under the act. 


Respondent is suspended as a registrant under the act for a 
period of 15 days. 


Copies hereof shall be served upon the parties and this order 
shall become effective on the 30th day after service hereof upon 
respondent. 
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(No. 6912) 


In re JAMES W. LOUVIER. P&S Docket No. 2294, Decided Decem- 
ber 7, 1960. 


False Weights—Incorrect Records— 
Suspension of Registration 


Respondent is ordered to cease and desist from knowingly buying and 
selling livestock at false weights, from knowingly making or causing 
to be made false entries in his accounts and records, and from fail- 
ing to use reasonable diligence in buying bulls on order. His registra- 
tion is suspended for 20 days. 

Messrs. Benj. M, Holstein and Earl L. Saunders, for complainant. Messrs. 
R. E. Costello, Jr., and Lew W. Mason, of East St. Louis, Illinois, for 
respondent. Mr. Jack W. Bain, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and 
Stockyards Act, 1921, as amended and supplemented (7 U.S.C. 
181 et seq.), instituted by a complaint filed January 28, 1958, 
by the Director, Livestock Division, Agricultural Marketing Ser- 
vice, United States Department of Agriculture. The respondent 
is registered with the Secretary under the act as a market 
agency to buy cattle on a commission basis and as a dealer to 
buy and sell cattle for his own account at the St. Louis Na- 
tional Stock Yards, National Stockyards, Illinois, and is charged 
with knowingly buying and selling calves at false and incorrect 
weights, failing to keep accounts, records and memoranda which 
fully and correctly disclose all transactions involved in his bus- 
iness and making or causing to be made false entries in his 
records in wilful violation of sections 312(a), 401 and 402 of 
the act, respectively (7 U.S.C. 213 (a), 221 and 222). The com- 
plaint further alleges, in part, that respondent caused the stock- 
yard company to issue scale tickets showing false or fictitious 
names, failed to render just and reasonable buying services and 
filed a false and incorrect annual report, in violation of the act. 


Respondent filed an answer February 20, 1958, in which he 
admitted that he made the entries in his accounts and records 
set forth in the complaint but denied that he knew such entries 
were false or that he knowingly bought or sold calves at false 
and incorrect weights. Respondent also denied the remaining 








1428 PACKERS AND STOCKYARDS ACT, 1921 
Cite as 19 A.D. 1427 


allegations of the complaint. On February 20, 1958, respondent 
filed a motion to make the complaint more definite and certain 
and to produce various papers for inspection prior to the hear- 
ing. Jack W. Bain, Hearing Examiner, Office of Hearing Exam- 
iners, United States Department of Agriculture, denied the mo- 
tions. 


Complainant requested that this proceeding be set for hear- 
ing with 13 similar proceedings for the purpose of adducing 
general testimony pertinent to each proceeding. Respondent did 
not object to this procedure. The hearing began June 3, 1958, in 
East St. Louis, Illinois, and with intervening recesses was con- 
cluded November 7, 1958. Respondent was represented by R. E. 
Costello, Jr., and Lew W. Mason, Attorneys at Law, East St. 
Louis, Illinois, and complainant was represented by Benjamin 
M. Holstein and Earl L. Saunders, Office of the General Coun- 
sel, United States Department of Agriculture. Numerous wit- 
nesses testified and numerous exhibits were introduced by both 
parties. 


After the hearing, the parties filed briefs. On May 13, 1960, 
the hearing examiner issued a report containing proposed find- 
ings of fact and conclusions and recommending that respond- 
ent be found to have violated the act as charged, and be or- 
dered to cease and desist from such violations and to keep ac- 
counts and memoranda which fully and correctly disclose all 
transactions involved in his business. The hearing examiner fur- 
ther recommended that respondent’s registration under the act 
be suspended for one year. Respondent filed exceptions to the 
hearing examiner’s report and oral argument was held before 
the Judicial Officer August 24, 1960. 


FINDINGS OF FACT 


1. Respondent, James W. Louvier, is an individual whose 
business address is P.O. Box 73, National Stockyards, Illinois. 
Respondent was at all times mentioned herein and presently is 
registered with the Secretary under the act as a dealer to buy 
and sell cattle for his own account and as a market agency to 
buy cattle on a commission basis at the St. Louis National 
Stock Yards, National Stockyards, Illinois. 

2. The St. Louis National Stock Yards, National Stockyards, 
Illinois, was at all times mentioned herein and presently is a 
posted stockyard subject to the provisions of the act. 





To lO let Cee Clr TUCO 


ry = 45 =~ SH DB A F&F 465 FO Oe ee Ol St lCUSUlUlUlUCUCUMOe OO oan tt mt Otte mm Cot 


= = ee oc 


JAMES W. LOUVIER 1429 
Cite as 19 A.D. 1427 


3. Livestock bought and sold at the stockyard is weighed 
on scales belonging to the stockyard company and located at the 
stockyard, and such scales are operated by weighmasters em- 
ployed by the stockyard company. It is the duty of the weigh- 
masters to determine the correct weight of livestock being 
bought or sold and to record such correct weight in printed 
form on a scale ticket issued by the stockyard company. The 
weight thus recorded on the scale ticket determines the total 
sum which the buyer of the livestock pays to the seller. 


4. Scale No. 9 at the stockyard is one of three scales used 
to weigh calves. A comparatively small number of calves are 
contained in an individual draft and drafts of calves vary less 
in weight than drafts of other animals weighed so that calves 
can generally be weighed faster than other animals. Weigh- 
masters are expected to and can weigh as many as 60 drafts or 
more of calves per hour. 


5. The weighmaster is furnished with serially numbered 
blank scale tickets which he uses in order, with one ticket util- 
ized for each draft weighed except that two or three drafts in- 
volving the same parties may be printed on the same scale ticket. 
A draft of animals about to be weighed on Scale No. 9 is driven 
onto the scale platform and gates attached to each end of the 
platform are closed in order to confine the animals to the plat- 
form. As each draft is weighed, the weighmaster inserts in the 
proper place on the scale ticket the date, scale number, draft 
number, number of animals, species, owner’s name or initials, 
buyer, and commission firm. He prints the weight by means of 
a hand operated printing mechanism incorporated in the poise 
on the weigh beam and signs the ticket. When the weighing 
operation is completed, he presses a button which actuates an 
electric bell as a signal to stockyard personnel that the animals 
may be driven off the platform. In executing scale tickets, draft 
number one is assigned to the first draft weighed on each day 
and each draft thereafter is consecutively numbered. These draft 
numbers are independent of the serial numbers on the scale 
tickets. 


6. Scale No. 9 is a beam type scale in which the load on 
the scale platform is counterbalanced by a weigh beam and 
poise assembly. In determining the weight, the weighmaster 
moves the main poise along the weigh beam and adjusts the 
fractional] poise until the entire poise assembly is in a position 
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where the weigh beam is balanced. The beam is properly bal- 
anced when the needle of the over-under indicator, sometimes 
called the Spinks indicator, is in the approximate center of the 
indicator target. When the weigh beam is thus balanced, the 
correct weight of the load on the platform is the figure indi- 
cated by the position of the poise assembly. The mechanism 
which prints the weight on the scale ticket is part of the poise 
assembly and is operated by inserting the ticket in a slot of the 
printing mechanism and pressing a hand lever. The impression 
is made by type figures so located on the weigh beam that they 
will register the weight value indicated by the poise assembly. 
The value registered by this printing mechanism is determined 
by the position of the poise assembly on the weigh beam and 
not by the load on the scale platform. After the weighmaster 
has properly balanced the weigh beam, the correct weight will 
appear on the scale ticket only if it is printed without moving 
any part of the poise assembly. If any such movement takes 
place prior to operating the printing lever, the printed figure 
on the scale ticket will be greater than or less than the correct 
weight depending upon the direction in which the poise assem- 
bly was moved. Pawls attached to the poise assembly engage 
notches in the weigh beam, preventing the accidental movement 
of the poise asembly from its position. 


7. The weighmaster usually balances the scale in the morn- 
ing before weighing and at intervals throughout the day in or- 
der to compensate for any increase or decrease in the “dead 
load” on the platform, consisting of droppings, mud, sand, etc. 
This was done by manipulating a balance ball until the beam 
was in a balanced position with the platform empty. The weigh- 
master generally signaled his intention to balance the scale by 
pressing the electric bell button two or more times while the 
draft just weighed was on the scale or as it was being driven 
off. This signal served as notice to all persons to keep the plat- 
form clear of animals while the scale was being balanced. When 
this balancing operation was completed, the weighmaster again 
signaled by ringing the bell once to indicate that he was ready 
to weigh the next draft. 


8. In September 1956, without the knowledge of the dealers, 
weighmasters, or other stockyard personnel except certain su- 
pervisory officials, an automatic weight recording machine man- 
ufactured by the Streeter-Amet Company was installed on 
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Scale No. 9 at the stockyard in order to check the accuracy of 
weights appearing on scale tickets. The machine was located 
under the scale platform, in a pit which was locked and access- 
ible only to supervisory officials of the stockyard company. Each 
weekend after the close of business, these employees removed 
the roll of tape upon which the past week’s weighings were 
recorded, marked the end of the tape with the date, signed it, 
and delivered it to employees of the Livestock Division, Agri- 
cultural Marketing Service, United States Department of Agri- 
culture. The beginning portion of the tape roll which was left 
in the machine for the next week’s record, or a new roll if one 
was required, was then marked and signed in a similar fashion. 


9. The weight recording machine installed on Scale No. 9 
by the Streeter-Amet Company operated upon the principle of 
a dial-type automatic scale and it automatcally weighed and 
registered the total weight on the platform without regard to 
the movement of the weigh beam or poise. Every contact with 
the electric bell button actuated the printing mechanism of the 
machine, Accordingly, when the weighmaster signaled his in- 
tention to take a balance by pressing the button two or three 
times, the result would appear as two or three impressions of 
the tape record. When the weighmaster signaled completion of 
the balancing operation by a single pressing of the bell button, 
the result was a registration on the. tape record made at a 
time when the scale platform was empty and it indicated the 
“dead load” on the platform. 


10. The data from both sources—scale tickets and tape rec- 
ords—were assembled in tabular form and introduced in evi- 
dence. Each exhibit or series of exhibits consists of a scale tick- 
et covering a questioned transaction and one or more photo- 
static form, that portion of the tape record which corresponds to 
the weighing transactions for that day, including the questioned 
transaction. With each tabular sheet there is included, in photo- 
static form, that portion of the tape record which corresponds to 
the transactions listed on the sheet. These sheets show, for each 
ticket, the weight figure appearing on the tape record of the 
recording machine, this weight figure as adjusted to allow for 
the “dead load” on the platform, and the difference between this 
adjusted weight figure and the scale ticket weight. 


11. In at least 9 instances during the period December 19, 
1956, through April 17, 1957, respondent knowingly engaged in 
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the practice of buying or selling calves at the stockyard at 
false and incorrect weights. In such transactions weighmasters 
employed by the stockyard company overweighed the calves 
which the respondent was selling and underweighed the calves 
which respondent was buying. Specific dates of such transac- 
tions and other pertinent data with respect thereto are as 
follows: 


Purchases 
No. Weight Scale 
Date Head Subtracted Ticket No, 
12-19-56 1 15 938476 
2-19-57 1 15 69975 
2-20-57 1 15 67114 
8- 1-57 1 15 121960 
ae 1 15 121961 
E 6 15 121969 
Sales 
No. Weight Scale 
Date Head Added Ticket No. 
2-19-57 3 15 69983 
4-17-57 13 20 106627 
” 13 30 ” 


12. Respondent knowingly made entries in his accounts and 
records showing the false and incorrect weights at which he 
bought and sold livestock at the stockyard as the true and 
correct weights of such livestock. 


13. On August 26, 1955, and July 25 and 26, 1956, in three 
separate transactions, respondent sold cattle owned by him and 
caused the stockyard company to show falsely on the scale 
tickets with respect to such livestock that the cattle were sold 
by a market agency at the stockyard when no selling service 
was performed by the market agency in connection therewith. 


14. On August 26, 1955, July 25 and 27, 1956, and February 
19 and March 18, 1957, in seven separate transactions, respond- 
ent sold cattle to packers and caused the stockyard company to 
show falsely on the scale tickets with respect to such livestock 
that the cattle were sold by “Lava” or “‘Lover.” 


15. The original of each of the scale tickets mentioned in 
Findings of Fact 13 and 14 was retained in the records of the 
stockyard company and in the usual course of business the 
scale tickets mentioned in Finding of Fact 13 became a part of 
the records of the market agency involved. 
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16. During the years 1954 through 1956, respondent, in 
filling orders for the purchase of bulls on a commission basis at 
the stockyard, purchased all the bulls from Halloran Bull Com- 
pany, a dealer at the stockyard, without attempting to purchase 
any bulls elsewhere. 


17. During 1954 respondent did not include in his records or 
in his annual report for that year yardage and feed expenses 
in connection with his sales of livestock through commission 
firms. 


CONCLUSIONS 
I 


Respondent is charged with knowingly engaging in the prac- 
tice of buying and selling calves at the St. Louis National Stock 
Yards at false and incorrect weights. It is apparent from the 
evidence herein that it was the practice at the stockyard for at 
least some weighmasters to give favorable weights to on-the- 
market and country dealers, that is, print the scale ticket to 
show weight less than the true weight when the dealer was 
buying calves and to show a weight which was more than the 
true weight when the dealer was selling calves. While not 
seriously contesting that a weighing practice favoring dealers 
existed, respondent would limit such practice to the weighmast- 
ers giving dealers “the break of the beam.” However, the testi- 
mony and statements of the weighmasters and the comparison 
of scale tickets and weight recording machine tapes introduced 
into evidence indicate that the practice at this stockyard was to 
favor dealers beyond such amount. 

We turn now to the issue as to whether respondent bought 
and sold calves at false and incorrect weights in the transac- 
tions involved herein. Much of the evidence adduced by com- 
plainant to establish this charge consists of scale tickets for each 
such transaction and tape records of weights made by an au- 
tomatic weight recording machine which had been secretly at- 
tached to the scale on which respondent’s calves had been 
weighed and the scale tickets had been printed. Complainant 
then proceeds to compare the weight recorded on the scale 


1By “break of the beam” respondent means that “since scale only weighs to the nearest 
5 pound multiple and since the animals seldom weigh exactly in the multiples of 5 pounds, 
the weighmasters would imprint the next lowest multiple of 5 pounds from balance when 
a dealer was buying and vice versa.” 
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tickets and on the tapes to arrive at the conclusion that the 
weights printed on the scale tickets in the transactions in- 
volved were false and incorrect. 

The identity between a particular registration or print on 
the tape record and a particular scale ticket was clearly es- 
tablished by complainant. Beginning with the first print made 
by the weighmaster on the tape at the start of a week’s opera- 
tions, the weight figures appearing on the scale tickets, arranged 
in sequence of draft numbers, were compared with the figures 
on the tape record in the sequence in which these figures ap- 
peared. Certain other prints on the tape record for which there 
were no corresponding scale tickets were identified as caused by 
the weighmaster’s signal with the electric bell button after he 
had taken a balance. These indicated the dead load. When the 
tape record figures, other than the balance prints just described, 
were adjusted by subtracting the amount of the dead load, these 
tape record figures were, with significant exceptions, closely 
matched in amount and identical in sequence with the scale 
ticket weights. Differences between the scale ticket weights and 
the adjuster recorder weights for most drafts were zero and 
plus and minus five pounds. The exceptions to this close correl- 
ation consisted of instances where the scale ticket weight varied 
from the corresponding tape record print by a significant 
amount.? These formed the bases of the charges in this pro- 
ceeding. 

The correspondence between the scale tickets and the tape is 
obvious upon examination of the tabulations upon which the 
data appear. Such an examination reveals that the correlation 
shown therein is not only correct but is the only possible cor- 
relation because the tape record “fits” the scale ticket sequence 
only when one is matched against the other in the way shown 
in such tabulations. It is concluded, on the basis of such cor- 
relation, that respondent bought and sold calves at the stock- 
yard at false and incorrect weights. (See Finding of Fact 11). 

Respondent, however, attacks the reliability of the Streeter- 
Amet recorder and complainant’s comparison of the scale tickets 
and the tapes and raises other alleged defects in complainant’s 


37In preparing the comparison of scale tickets and the Streeter-Amet tapes, the dealers, 
including this respondent, were given the benefit of every doubt. For example, where an 
entry on the tape fell between the measuring lines, the closest figure which would favor the 
dealer was utilized. Only a difference of 15 pounds or more between a scale ticket and the 
corresponding tape print was utilized by complainant except where more than one draft 
was printed on a scale ticket. 
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method of proof herein. Respondent points to the alleged fact 
that tapes taken from a Streeter-Amet recorder attached to 
Scale No. 6 were not utilized by complainant because of a fail- 
ure in operation of the recorder and on the basis of such al- 
leged fact challenges the accuracy of the Streeter-Amet record- 
er attached to Scale No. 9. In this connection Thompson testified 
that the reason for not using Scale No. 6 weights was that the 
final test at the close of the investigation showed that both 
scale and recorder were in excess of tolerance because of a de- 
fective timber at that scale. There is no evidence of any excess 
tolerance at Scale No. 9. In fact, the evidence is to the contrary. 
Respondent further contends that the recorder was not installed 
in accordance with the blueprint prepared for its installation 
in that a bolt not shown on the blueprint was substituted or 
utilized. This misconstrues the testimony. Kious testified that 
an anchor bolt on the scale before the installation was removed 
and an “S” bolt shown on the blueprint substituted therefor as 
a part of the installation. Respondent apparently understood that 
the use of the word “substituted” by the witness meant that an 
original blueprint prepared for the installation showed an an- 
chor bolt instead of the “S” bolt, and that the blueprint in ev- 
idence was a blueprint changed in that respect from an original 
blueprint. The testimony was that there was only one blueprint, 
the one in evidence, that the recorder was installed according to 
it, that in order to install the “S” bolt according to the blue- 
print, an anchor bolt had to be removed from the scale, not 
from some other blueprint. No defect in the recorder has been 
pointed out, and we do not believe that the attacks upon its ac- 
curacy are supported by the record. 


Respondent next questions the comparison or correlation of 
the scale tickets and the tape records made by the Streeter- 
Amet weight recorder. Respondent claims, in part, that the 
identification of Streeter-Amet weights with scale ticket weights 
is based upon assumptions because there are weights listed on 
the tapes for which no scale ticket could be found and no one 
could explain these by eye-witness testimony as what happened 
in these instances. As indicated above, the continuity of tape 
weights and numbered scale ticket weights is apparent when 
tickets in consecutive order are placed beside a tape strip. Oc- 
casionally there is a tape number or two for which there is no 
corresponding ticket, but then the perfect pattern resumes. A 
press of the signal button at the scale caused a print to be 
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made on the tape and occasionally the button was pressed when 
no ticket was printed. There is nothing unclear, assumed or sus- 
picious about this. On cross-examination, a witness would be 
asked how he could explain a tape weight for which there was 
no corresponding scale ticket. In answer thereto the witness, of 
course, would have to make certain assumptions based upon his 
knowledge of weighing procedure at the stockyard in relation to 
the mechanical operation of the Streeter-Amet recorder. The 
questioned assumptions were proper under the circumstances 
and respondent has not laid any foundation to discredit such 
interpolations of the scale tickets and tapes. Respondent has 
failed by this argument to undermine the “fit” or correlation in- 
volved. The pattern is there and the absence of scale tickets at 
times is to be expected. This conclusion also applies in those in- 
stances where the complainant’s witnesses assumed that weights 
listed on the tapes for which corresponding scale tickets could 
not be found represented catch weights. In addition, the num- 
ber of such instances are relatively minor and do not affect 
the correlation constructed by complainant. 


Respondent makes reference to the range of balances found 
on the Streeter-Amet tapes during the period of the investigation 
to indicate a lack of uniformity and, inferentially, a shortcom- 
ing in the weight recording machine or complainant’s compar- 
ison in issue. However, balance changes for specific days were 
very slight and, in fact, balance changes during the entire period 
were relatively minor. Respondent makes several additional at- 
tacks upon the accuracy and reliability of the scale, the Streeter- 
Amet recorder and other elements of complainant’s proof, such 
as the condition of the scale, the effect of wind on the scale, the 
qualification of complainant’s scale expert, etc. It need only 
be said in this regard that such matters did not impress the 
hearing examiner, do not impress us and do not detract from 
our conclusion set forth above.’ 


Corroborative of the conclusion that the correlation between 
scale tickets and Streeter-Amet tapes demonstrates that re- 
spondent bought and sold calves at false and incorrect weights 
in the testimony of the weighmasters who printed the scale 
tickets in the transactions involved herein. Each such weigh- 


3 For example, there is no showing how much the scale was affected by the wind, if at 
all. In addition, if the scale were affected by wind, any pressure on the scale platform 
would probably be reflected to the same extent on the Streeter-Amet recording machine. 
Also, wind did not appear to influence other weighings taken on the days involved. 
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master identified scale tickets bearing his signature which re- 
late to the weighing transactions described in the Findings of 
Fact and the testimony of the weighmasters indicates that when 
respondent sold calves they weighed the calves at more than 
their actual weight and that when respondent purchased calves 
they weighed such calves at less than their actual weight. From 
their testimony, it further appears that the weighing in respond- 
ent’s favor was accomplished by printing the scale tickets when 
the poise was at such position that the weighbeam was not in 
balance with the load of calves on the scale platform. 


Respondent contends that even if it should be found that he 
bought and sold calves at false and incorrect weights, he did 
not do so knowingly. Respondent did not testify in the proceed- 
ing and so direct testimony by him on the question of his 
awareness of the alleged practice was unavailable. Moreover, 
this issue is seldom capable of direct proof. However, whether 
an individual has knowledge of a particular state of affairs is 
usually determined from the totality of all the facts, conduct 
and surrounding circumstances and the inferences which may 
reasonably be drawn therefrom. The fact that respondent bought 
and sold calves at false and incorrect weights on numerous 
occasions, the fact that it was a practice of long standing at 
the stockyard for dealers to buy and sell livestock at false and 
incorrect weights and the fact that such practice was common 
knowledge at the stockyard all point to the conclusion that re- 
spondent knew that he was being favored by incorrect and false 
weights in his purchase and sales of calves. Moreover, respond- 
ent’s failure to testify in this regard tends to indicate that 
such was the case.‘ See, ¢.g., Miller and Company v. United 
States, 260 F.2d 286, 290 (7th Cir. 1958), cert. denied, 359 U.S. 
907 (1959). Also, respondent makes the argument that every- 
one at the stockyard, including officials of the stockyard com- 
pany, knew of the weighing custom in favor of dealers except 
the dealers themselves. A widespread custom of many years’ 
duration would surely be known to the beneficiaries thereof. It 
is concluded that respondent knowingly bought and sold calves 
at the stockyard at false and incorrect weights in wilful viola- 


*Respondent’s denial, in his statement, that he knew that he was receiving weight ad- 
vantage is self-serving hearsay entitled to little if any weight, especially in view of his 
failure so to testify at the oral hearing herein. 
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tion of section 312(a) of the act (7 U.S.C. 213(a)).° In effect, 
respondent availed himself of the custom at the stockyard. 


Respondent points to the fact that his calves experienced a 
negligible gain in weight from time of purchase to time of sale 
to indicate that he did not know of any false weighing in his 
favor. There is no indication in the record how respondent’s ex- 
perience with respect to the alleged gain of weight of calves 
purchased by him compares with the ordinary gain or shrink- 
age in weight of calves at the stockyard in the interim period 
between purchase and sale. 


In addition to the wilful violation of section 312(a) found 
above, respondent knowingly made or caused to be made entries 
in his accounts and records showing the false and incorrect 
weights found herein in violation of section 401 of the act 
(7 U.S.C. 221) and section 402 thereof (7 U.S.C. 222) which 
makes applicable section 10 of an act entitled, “An act to 
create a Federal Trade Commision, to define its powers and 
duties, and for other purposes” (15 U.S.C. 50). 


II 


The record clearly indicates that respondent caused the stock- 
yard company to show falsely on scale tickets issued in con- 
nection with livestock which respondent sold that such cattle 
were sold by a market agency at the stockyard when such market 
agency performed no selling services in connection therewith 
and to show the false names of Lava or Lover as the seller 
on the scale tickets issued in connection with livestock which 
respondent sold. Copies of the false scale tickets were made a 
part of the records of the stockyard company and the market 
agency. Such practice constitutes a wilful violation of section 
312(a) of the act and section 402 thereof in the same manner 
as found above in connection with the false weights in respond- 
ent’s accounts and records. The alleged fact that packers re- 
fused to buy calves directly from dealers does not make the 
proscribed practice any less violative of the act. Also, during 
1954 respondent did not record in his books or list in his an- 
nual report yardage and feed expenses incurred in the sales of 





®It could be argued that respondent was not aware of receiving false weights in each 
of the transactions involved. However, respondent was aware generally of the custom at 
the stockyard and the record does not indicate any reason why respondent should have 
believed that he was not receiving a weight advantage in the transactions involved herein. 
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his livestock through commission firms in violation of section 
401 of the act. The incorrect tabulation and reporting of yard- 
age and feed appears to have resulted from a misunderstanding 
as to the method of keeping such expenses and, therefore, did 
not violate section 402 of the act as wilfulness is an element for 
the violation of such section. No suspension of respondent’s reg- 
istration should be ordered for this practice. 


Respondent is also charged with failure to render reasonable 
buying services in filling orders for the purchase of bulls on a 
commission basis at the stockyard. During the years 1954, 1955 
and 1956 respondent had regular orders for the purchase of a 
substantial number of bulls and he filled all such orders by 
purchasing bulls from Halloran Bull Company, a dealer at the 
stockyard, without attempting to purchase them from anyone 
else. By holding himself out to the public as an order buyer and 
accepting commissions for this service, respondent represented, 
in effect, that he had the facilities and special knowledge and 
skills requisite to the proper performance of that function. “The 
proper fulfillment of an order buyer’s duty requires him to 
‘shop around’ at arm’s length openly in a competitive market.” 
In re Frank A. Berigan et al., 16 A.D. 503, 561 (1957), aff'd, 
257 F.2d 852 (8th Cir. 1958). See also In re Degen and Am- 
schler, 10 A.D. 502 (1951); In re Gideon Broberg, 10 A.D. 488 
(1951). 

Respondent was required to attempt to purchase bulls direct- 
ly from the market agencies at the stockyard as, in part, such a 
method of purchase would probably result in lower prices to his 
principal and failure to do so constitutes unreasonable stock- 
yard services and an unreasonable practice in violation of sec- 
tions 304 and 307 of the act. It is not a defense to these viola- 
tions to say that respondent’s principals or customers are satis- 
fied with his services. The test is whether respondent complied 
with the act and livestock purchasers located at a distance from 
the market would not necessarily be aware of the buyer’s pro- 
cedure in the purchase of bulls on order. Nor is the convenience 
of the order buyer a justification for failure to perform fully a 
service for which he is receiving compensation. 


III 


Respondent complains of the procedure employed in this 
proceeding whereby witnesses offered general testimony applica- 
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ble to all 14 similar proceedings and then testified in this pro- 
ceeding with respect to the respondent herein. Such procedure 
appears to us to have been the most expeditious under the cir- 
cumstances in view of the related nature of the 14 proceedings. 
The hearing examiner has wide discretion in the conduct of 
hearings and respondent was not denied procedural due process 
by the procedure utilized. Cf. Cella v. United States, 208 F.2d 
783 (7th Cir. 1953). 


All objections, exceptions, etc., inconsistent with this decision 
and order are overruled. 


Of course respondent should be ordered to cease and desist 
from the violations found and an order should issue requiring 
respondent to keep accounts, records and memoranda which 
fully and correctly disclose all transactions involved in his bus- 
iness. In view of all the facts and circumstances in the record, 
however, e.g., the prevalance of the practice of weighmasters 
favoring dealers and the fact that respondent is not charged 
with inducing the weighmasters to give false weights, we con- 
clude that suspension of respondent’s registration should be or- 
dered for a much shorter period than recommended by complain- 
ant and proposed by the the hearing examiner. 


ORDER 


Respondent shall cease and desist (1) from knowingly buy- 
ing and selling livestock at false and incorrect weights, (2) from 
knowingly making, or causing to be made, false entries in his 
annual reports and in the accounts, records and memoranda 
kept by him or by others under the act, and (3) from failing 
to use reasonable diligence in buying bulls on order. 

Respondent shall keep accounts, records and memoranda which 
will fully and correctly disclose all transactions involved in his 
business under the act. 

Respondent is suspended as a registrant under the act for a 
period of 20 days. 

Copies hereof shall be served upon the parties and this order 
shali become effective on the 30th day after service hereof upon 
respondent. 


JOHN C. SANFORD 1441 
Cite as 19 A.D. 1441 


(No. 6913) 


In re JOHN C, SANFORD, d/b/a JACK SANFORD. P&S Docket No. 
2290. Decided December 7, 1960. 


False Weights—Incorrect Records— 
Suspension of Registration 


Respondent is ordered to cease and desist from knowingly buying and sell- 
ing livestock at false weights and from knowingly making or causing 
to be made false entries in his accounts and records. His registration 
is suspended for 20 days. 

Messrs. Benj. M. Holstein and Earl L. Saunders, for complainant. Messrs. 
R. E. Costello, Jr., and Lew W. Mason, of East St. Louis, Illinois, for 
respondent. Mr. Jack W. Bain, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), instituted by a complaint filed January 13, 1958, by the 
Director, Livestock Division, Agricultural Marketing Service, 
United States Department of Agriculture. The respondent is 
registered with the Secretary under the act as a dealer to buy 
and sell cattle for his own account at the St. Louis National 
Stock Yards, National Stockyards, Illinois, and is charged with 
knowingly buying and selling calves at false and incorrect 
weights, failing to keep accounts, records and memoranda which 
fully and correctly disclose all transactions involved in his bus- 
iness and making or causing to be made false entries in his records 
in wilful violation of sections 312(a), 401 and 402 of the act, 
respectively (7 U.S.C. 213 (a), 221 and 222). 

Respondent filed an answer February 6, 1958, in which he 
admitted that he made all but three of the entries in his accounts 
and records set forth in the complaint and denied that he knew 
such entries were false and incorrect weights. On February 6, 
1958, respondent also filed a motion to make the complaint more 
definite and certain and to produce various papers for inspec- 
tion prior to the hearing. Jack W. Bain, Hearing Examiner, 
Office of Hearing Examiners, United States Department of Ag- 
riculture, denied respondent’s motions. 

Complainant requested that this proceeding be set for hear- 
ing with 13 similar proceedings for the purpose of adducing 
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general testimony pertinent to each proceeding. Respondent did 
not object to this procedure. The hearing began June 3, 1958, 
in East St. Louis, Illinois, and with intervening recesses was con- 
cluded November 7, 1958. Respondent was represented by R. E. 
Costello, Jr., and Lew W. Mason, Attorneys at Law, East St. 
Illinois, and complainant was represented by Benjamin M. Hol- 
stein and Earl L. Saunders, Office of the General Counsel, United 
States Department of Agriculture. Twelve witnesses testified on 
behalf of complainant and four witnesses testified on behalf of 
respondent. Numerous exhibits were introduced into evidence by 
both parties. 


After the hearing, the parties filed briefs. On March 24, 1960, 
the hearing examiner issued a report containing proposed find- 
ings of fact and conclusions and recommending that respondent 
be found to have violated the act as charged, and be ordered to 
cease and desist from such violations and to keep accounts, rec- 
ords and memoranda which fully and correctly disclose all trans- 
actions involved in his business. The hearing examiner further 
recommended that respondent’s registration under the act be 
suspended for a period of eighteen months. Respondent filed ex- 
ceptions to the hearing examiner’s report and oral argument 
was held before the Judical Officer August 24, 1960. 


FINDINGS OF FACT 


1. Respondent, John C. Sanford, is an individual doing bus- 
iness as Jack Sanford whose address is P.O. Box 174, Na- 
tional Stockyards, Illinois. Respondent was at all times men- 
tioned herein and presently is registered with the Secretary un- 
der the act as a dealer to buy and sell cattle for his own ac- 
count at the St. Louis National Stock Yards, National Stock- 
yards, Illinois. 


2. The St. Louis National Stock Yards, National Stockyards, 
Illinois, was at all times mentioned herein and presently is a 
posted stockyard subject to the provisions of the act. 


3. Livestock bought and sold at the stockyard is weighed 
on scales belonging to the stockyard company and located at the 
stockyard, and such scales are operated by weighmasters em- 
ployed by the stockyard company. It is the duty of the weigh- 
masters to determine the correct weight of livestock being 
bought or sold and to record such correct weight in printed 
form on a scale ticket issued by the stockyard company. The 
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weight thus recorded on the scale ticket determines the total 
sum which the buyer of the livestock pays to the seller. 


4. Scale No. 9 at the stockyard is one of three scales used 
to weigh calves. A comparatively small number of calves are 
contained in an individual draft and drafts of calves vary less 
in weight than drafts of other animals so that calves can gen- 
erally be weighed faster than other animals. Weighmasters are 
expected to and can weigh as many as 60 drafts or more of 
calves per hour. 


5. The weighmaster is furnished with serially numbered 
blank scale tickets which he uses in order, with one ticket util- 
ized for each draft weighed except that two or three drafts 
involving the same parties may be printed on the same scale 
ticket. A draft of animals about to be weighed on Scale No. 
9 is driven onto the scale platform and gates attached to each 
end of the platform are closed in order to confine the animals 
to the platform. As each draft is weighed, the weighmaster in- 
serts in the proper place on the scale ticket the date, scale 
number, draft number, number of animals, species, owner’s name 
or initials, buyer, and commission firm. He prints the weight 
by means of a hand operated printing mechanism incorporated 
in the poise on the weigh beam and signs the ticket. When the 
weighing operation is completed, he presses a button which ac- 
tuates an electric bell as a signal to stockyard personnel that the 
animals may be driven off the platform. In executing scale tick- 
ets, draft number one is assigned to the first draft weighed on 
each day and each draft thereafter is consecutively numbered. 
These draft numbers are independent of the serial numbers on 
the scale tickets. 


6. Scale No. 9 is a beam type scale in which the load on 
the scale platform is counterbalanced by a weigh beam and poise 
assembly. In determining the weight, the weighmaster moves the 
main poise along the weigh beam and adjusts the fraction- 
al poise until the entire poise assembly is in a position where 
the weigh beam is balanced. The beam is properly balanced 
when the needle of the over-under indicator, sometimes called 
the Spinks indicator, is in the approximate center of the in- 
dicator target. When the weigh beam is thus balanced, the 
correct weight of the load on the platform is the figure indi- 
cated by the position of the poise assembly. The mechanism 
which prints the weight on the scale ticket is part of the 
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poise assembly and is operated by inserting the ticket in a slot 
of the printing mechanism and pressing a hand lever. The 
impression is made by type figures so located on the weigh 
beam that they will register the weight value indicated by the 
poise assembly. The value registered by this printing mechan- 
ism is determined by the position of the poise assembly on the 
weigh beam and not by the load on the scale platform. After the 
weighmaster has properly balanced the weigh beam, the correct 
weight will appear on the scale ticket only if it is printed with- 
out moving any part of the poise assembly. If any such move- 
ment takes place prior to operating the printing lever, the 
printed figure on the scale ticket will be greater than or less 
than the correct weight depending upon the direction in which 
the poise assembly was moved. Pawls attached to the poise 
assembly engage notches in the weigh beam, preventing the ac- 
cidental movement of the poise assembly from its position. 


7. The weighmaster usually balances the scale in the morn- 
ing before weighing and at intervals throughout the day in or- 
der to compensate for any increase or decrease in the “dead 
load” on the platform, consisting of droppings, mud, sand, etc. 
This was done by manipulating a balance ball until the beam 
was in a balanced position with the platform empty. The weigh- 
master generally signaled his intention to balance the scale by 
pressing the electric bell button two or more times while the 
draft just weighed was on the scale or as it was being driven 
off. This signal served as notice to all persons to keep the 
platform clear of animals while the scale was being balanced. 
When this balancing operation was completed, the weighmaster 
again signaled by ringing the bell once to indicate that he was 
ready to weigh the next draft. 


8. In September 1956, without the knowledge of the dealers, 
weighmasters, or other stockyard personnel except certain su- 
pervisory officials, an automatic weight recording machine man- 
ufactured by the Streeter-Amet Company was installed on Scale 
No. 9 at the stockyard in order to check the accuracy of weights 
appearing on scale tickets. The machine was located under the 
scale platform, in a pit which was locked and accessible only to 
supervisory officials of the stockyard company. Each weekend 
after the close of business, these employees removed the roll 
of tape upon which the past week’s weighings were recorded, 
marked the end of the tape with the date, signed it, and deliv- 
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ered it to employees of the Livestock Division, Agricultural 
Marketing Service, United States Department of Agriculture. 
The beginning portion of the tape roll which was left in the 
machine for the next week’s record, or a new roll if one was 
required, was then marked and signed in a similar fashion. 


9. The weight recording machine installed on Scale No. 9 
by the Streeter-Amet Company operated upon the principle of 
a dial-type automatic scale and it automatically weighed and 
registered the total weight on the platform without regard to 
the movement of the weigh beam or poise. Every contact with 
the electric bell button actuated the printing mechanism of the 
machine. Accordingly, when the weighmaster signaled his in- 
tention to take a balance by pressing the button two or three 
times, the result would appear as two or three impressions on 
the tape record. When the weighmaster signaled completion of 
the balancing operation by a single pressing of the bell button, 
the result was a registration on the tape record made at a 
time when the scale platform was empty and it indicated the 
“dead load” on the platform. 


10. The data from both sources—scale tickets and tape rec- 
ords—were assembled in tabular form and introduced in evi- 
dence. Each exhibit or series of exhibits consists of a scale 
ticket covering a questioned transaction and one or more photostat- 
ic sheets which lists in chronological order all or some of the 
weighing transactions for that day, including the questioned 
transaction. With each tabular sheet there is included, in pho- 
tostatic form, that portion of the tape record which corre- 
sponds to the transactions listed on the sheet. These sheets 
show, for each ticket, the weight figure appearing on the tape 
record of the recording machine, this weight figure as adjust- 
ed to allow for the “dead load” on the platform, and the dif- 
ference between this adjusted weight figure and the scale ticket 
weight. 


11. In at least 8 instances during the period December 
1956 through February 1957, respondent knowingly engaged in 
the practice of selling calves at the stockyard at false and in- 
correct weights. In such transactions weighmasters employed 
by the stockyards company overweighed the calves which the 
respondent was selling. Specific dates of such transactions and 
other pertinent data with respect thereto are as follows: 








1446 PACKERS AND STOCKYARDS ACT, 1921 
Cite as 19 A.D. 1441 


No. Weight Scale 
Date Head Added Ticket No. 
12- 5-56 2 45 957556 
“ 2 20 957557 
” 2 15 ” 
si 3 25 6 
12- 6-56 9 115 957772 
2-20-57 4 15 67388 
” 1 10 ” 
2-27-57 5 20 121716 


12. Respondent knowingly made entries in his accounts and 
records showing the false and incorrect weights at which he 
sold livestock at the stockyard as the true and correct weights 
of such livestock. 


CONCLUSIONS 
I 


Respondent is charged with knowingly engaging in the prac- 
tice of buying and selling calves at the St. Louis Nationa] Stock 
Yards at false and incorrect weights. It is apparent from the ev- 
idence herein that it was the practice at the stockyard for at 
least some weighmasters to give favorable weights to on-the- 
market and country dealers, that is, print the scale ticket to 
show a weight less than the true weight when the dealer was 
buying calves and to show a weight which was more than the 
true weight when the dealer was selling calves. While not seri- 
ously contesting that a weighing practice favoring dealers 
existed, respondent would limit such practice to the weigh- 
masters giving dealers “the break of the beam.”! However, the 
testimony and statements of the weighmasters and the compar- 
ison of scale tickets and weight recording machine tapes in- 
troduced into evidence indicate that the practice at this stock- 
yard was to favor dealer beyond such amount. 


We turn now to the issue as to whether respondent sold 
calves at false and incorrect weights in the transactions in- 
volved herein. Much of the evidence adduced by complainant 
to establish this charge consists of scale tickets for each such 
transaction and tape records of weights made by an automatic 


1 By “break of the beam” respondent means that “since scale only weighs to the nearest 
5 pound multiple and since the animals seldom weigh exactly in the multiples of 5 pounds, 
the weighmasters would imprint the next lowest multiple of 5 pounds from balance when 
a dealer was buying and vice versa.” 
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weight recording machine which had been secretly attached 
to the scale on which respondent’s calves had been weighed and 
the scale tickets had been printed. Complainant then proceeds to 
compare the weight recorded on the scale tickets and on the 
tapes to arrive at the conclusion that the weights printed on 
the scale tickets in the transactions involved were false and 
incorrect. 


The identity between a particular registration or print on 
the tape record and a particular scale ticket was clearly estab- 
lished by the complainant. Beginning with the first print made 
by the weighmaster on the tape at the start of a week’s oper- 
ations, the weight figures appearing on the scale tickets, ar- 
ranged in sequence of draft numbers, were compared with the 
figures on the tape record in the sequence in which these fig- 
ures appeared. Certain figures on the tape record for which 
there were no corresponding scale tickets were identified as 
caused by the weighmaster’s signal with the electric bell prior 
to taking a balance. Certain other prints on the tape record 
for which there were no corresponding scale tickets were identi- 
fied as caused by the weighmaster’s signal with the electric 
bell button after he had taken a balance. These indicated the 
dead load. When the tape record figures, other than the balance 
prints just described, were adjusted by subtracting the amount 
of the dead load, these tape record figures were, with signi- 
ficant exceptions, closely matched in amount and identical in se- 
quence with the scale ticket weights. Differences between the 
scale ticket weights and the adjusted recorder weights for 
most drafts were zero and plus and minus five pounds. The 
exceptions to this close correlation consisted of instances where 
the scale ticket weight varied from the corresponding tape rec- 
ord print by a significant amount.? These formed the bases of 
the charges in this proceeding. 


The correspondence between the scale tickets and the tape 
is obvious upon examination of the tabulations upon which 
the data appear. Such an examination reveals that the cor- 
relation shown therein is not only correct but is the only pos- 
sible correlation because the tape record “fits” the scale ticket 


2In preparing the comparison of scale tickets and the Streeter-Amet tapes, the dealers, 
including this respondent, were given the benefit of every doubt. For example, where an 
entry on the tape fell between the measuring lines, the closest figure which would favor the 
dealer was utilized. Only a difference of 15 pounds or more between a scale ticket and the 
corresponding tape print was utilized by complainant except where more than one draft 
was printed on a scale ticket. 
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sequence only when one is matched against the other in the 
way shown in such tabulations. It is concluded on the basis of 
such correlation, that respondent sold calves at the stockyard 
at false and incorrect weights. (See Finding of Fact 11.) 

Respondent, however, attacks the reliability of the Streeter- 
Amet recorder and complainant’s comparison of the scale tick- 
ets and the tapes and raises other alleged defects in complain- 
ant’s method of proof herein. Respondent points to the alleged 
fact that tapes taken from a Streeter-Amet recorder attached 
to Scales No. 6 were not utilized by complainant because of a 
failure in operation of the recorder and on the basis of such 
alleged fact challenges the accuracy of the Streeter-Amet re- 
corder attached to Scale No. 9. In this connection Thompson 
testified that the reason for not using Scale No. 6 weights was 
that the final test at the close of the investigation showed 
that both scale and recorder were in excess of tolerance be- 
cause of a defective timber at that scale. There is no evidence 
of any excess tolerance at Scale No. 9. In fact, the evidence is 
to the contrary. Respondent further contends that the recorder 
was not installed in accordance with the blueprint prepared for 
its installation in that a bolt not shown on the blueprint was 
substituted or utilized. This misconstrues the testimony. Kious 
testified that an anchor bolt on the scale before the installa- 
tion was removed and an “S” bolt shown on the blueprint sub- 
stituted therefor as a part of the installation. Respondent ap- 
parently understood that the use of the word “substituted” by 
the witness meant that an original blueprint prepared for the 
installation showed an anchor bolt instead of the “S” bolt, and 
that the blueprint in evidence was a blueprint changed in that 
respect from an original blueprint. The testimony was that there 
was only one blueprint, the one in evidence, that the recorder 
was installed according to it, that in order to install the “S” 
bolt according to the blueprint, an anchor bolt had to be re- 
moved from the scale, not from some other blueprint. No de- 
fect in the recorder has been pointed out, and we do not be- 
lieve that the attacks upon its accuracy are supported by the 
record. 


Respondent next questions the comparison or correlation of 
the scale tickets and the tape records made by the Streeter- 
Amet weight recorder. Respondent claims, in part, that the 
identification of the Streeter-Amet weights with scale ticket 
weights is based upon assumptions because there are weights 
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listed on the tapes for which no scale ticket could be found and 
no one could explain these by eye-witness testimony as to what 
happened in these instances. As indicated above, the continuity 
of tape weights and numbered scale ticket weights is apparent 
when tickets in consecutive order are placed beside a tape strip. 
Occasionally there is a tape number or two for which there is 
no corresponding ticket, but then the perfect pattern resumes. 
A press of the signal button at the scale caused a print to be 
made on the tape and occasionally the button was pressed when 
no ticket was printed. There is nothing unclear, assumed or 
suspicious about this. On cross examination, a witness would 
be asked how he could explain a tape weight for which there 
was no corresponding scale ticket. In answer thereto the wit- 
ness, of course, would have to make certain assumptions based 
upon his knowledge of weighing procedure at the stockyard in 
relation to the mechanical operation of the Streeter-Amet re- 
corder. The questioned assumptions were proper under the cir- 
cumstances and respondent has not laid any foundation to 
discredit such interpolation of the scale tickets and tapes. 
Respondent has failed by this argument to undermine the “fit” 
or correlation involved. The pattern is there and the absence 
of scale tickets at times is to be expected. This conclusion also 
applies in those instances where complainant’s witnesses as- 
sumed that weights listed on the tapes for which correspond- 
ing scale tickets could not be found represented catch weights. 
In addition, the number of such instances are relatively minor 
and do not affect the correlation constructed by complainant. 


Respondent makes reference to the range of balances found 
on the Streeter-Amet tapes during the period of the investiga- 
tion to indicate a lack of uniformity and, inferentially, a short- 
coming in the weight recording machine or complainant’s com- 
parison in issue. However, balance changes for specific days 
were very slight and, in fact, balance changes during the entire 
period were relatively minor. Respondent makes several attacks 
upon the accuracy and reliability of the scale, the Streeter-Amet 
recorder and other elements of complainant’s proof, such as the 
condition of the scale, the effect of wind on the scale, the 
qualifications of complainant’s scale expert, etc. It need only be 
said in this regard that such matters did not impress the 
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hearing examiner, do not impress us and do not detract from our 
conclusion set forth above.® 


Corroborative of the conclusion that the correlation between 
scale tickets and Streeter-Amet tapes demonstrates that respond- 
ent sold calves at false and incorrect weights is the testimony 
of the weighmasters who printed the scale tickets in the trans- 
actions involved herein. Each such weighmaster identified scale 
tickets bearing his signature which relate to the weighing 
transactions described in the Findings of Fact and the testimony 
of the weighmasters indicates that when respondent sold calves 
they weighed the calves at more than their actual weight. 
From their testimony, it further appears that the weighing 
in respondent’s favor was accomplished by printing the scale 
tickets when the poise was at such position that the weighbeam 
was not in balance with the load of calves on the scale platform. 


‘Respondent contends that even if it should be found that he 
bought and sold calves at false and incorrect weights, he did 
not do so knowingly. Respondent did not testify in the pro- 
ceeding and so direct testimony by him on the question of his 
awareness of the alleged practice was unavailable. Moreover, 
this issue is seldom capable of direct proof. However, whether 
an individual has knowledge of a particular state of affairs is 
usually determined from the totality of all the facts, conduct 
and surrounding circumstances and the inferences which may 
reasonably be drawn therefrom. The fact that respondent sold 
calves at false and incorrect weights, the fact that it was a 
practice of long standing at the stockyard for dealers to buy 
and sell livestock at false and incorrect weights and the fact 
that such practice was common knowledge at the stockyard all 
point to the conclusion that respondent knew that he was be- 
ing favored by incorrect and false weights in his sales of calves. 
Moreover, respondent’s failure to testify in this regard tends 
to indicate that such was the case. See, eg., Miller and Com- 
pany v. United States, 260 F. 2d 286, 290 (7th Cir. 1958), 
cert. denied, 359 U.S. 907 (1959). Also, respondent makes the 
argument that everyone at the stockyard, including officials of 
the stockyard company, knew of the weighing custom in favor 
of the dealers except the dealers themselves. A widespread cus- 


3 For example, there is no showing how much the scale was affected by the wind, if at 
all. In addition, if the scale were affected by wind, any pressure on the scale platform 
would probably be reflected to the same extent on the Streeter-Amet recording machine. 
Also, wind did not appear to influence other weighings taken on the days involved. 


JOHN C. SANFORD 1451 
Cite as 19 A.D. 1441 


tom of many years’ duration would surely be known to the bene- 
ficiaries thereof. It is concluded that respondent knowingly sold 
calves at the stockyard at false and incorrect weights in wilful 
violation of section 312(a) of the act (7 U.S.C. 213(a)).* In 
effect, respondent availed himself of the custom at the stock- 
yard. 

Respondent points to the fact that he complained about his 
weights at the stockyard to indicate that he did not know of 
any false weighing in his favor. The record indicates that the 
weighmasters gave favorable weights to dealers, in part, be- 
cause of the complaints of the dealers with respect to weights. 
In other words, the impetus or reason for the custom was, in 
part, dealer complaints and the fact that the respondent did 
so complain does not indicate a lack of knowledge of false 
weights on his part. It appears that complaints by dealers 
about weight were a necessary corrollary to the receipt of 
weight advantage and were also a custom of some dealers, in- 
cluding respondent, at the stockyard. 


In addition to the wilful violation of section 312(a) found 
above, respondent knowingly made or caused to be made en- 
tries in his accounts and records showing the false and in- 
correct weights found herein in violation of section 401 of the 
act (7 U.S.C. 221) and section 402 thereof (7 U.S.C. 222) 
which makes applicable section 10 of an act entitled, “An act 
to create a Federal Trade Commission, to define its powers and 
duties, and for other purposes” (15 U.S.C. 50). 


Respondent complains of the procedure employed in this 
proceeding whereby witnesses offered general testimony appli- 
cable to all 14 similar proceedings and then testified in this pro- 
ceeding with respect to the respondent herein. Such procedure 
appears to us to have been the most expeditious under the cir- 
cumstances in view of the related nature of the 14 proceedings. 
The hearing examiner has wide discretion in the conduct of 
hearing and respondent was not denied procedural due process 
by the procedure utilized. CF. Cella v. United States, 208 F. 2d 
783 (7th Cir. 1953). 

All objections, exceptions, etc., inconsistent with this de- 
cision and order are overruled. 


*It could be argued that respondent was not aware of receiving false weights in each 
of the transactions involved. However, respondent was aware generally of the custom at 
the stockyard and the record does not indicate any reason why respondent should have 
believed that he was not receiving a weight advantage in the transactions involved herein, 
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Of course respondent should be ordered to cease and desist 
from the violations found and an order should issue requiring 
respondent to keep accounts, records and memoranda which 
fully and correctly disclose all transactions involved in his bus- 
iness. In view of all the facts and circumstances in the record, 
however, e.g., the prevalence of the practice of weighmasters 
favoring dealers and the fact that respondent is not charged 
with inducing the weighmasters to give false weights, we con- 
clude that suspension of respondent’s registration should be or- 
dered for a much shorter period than recommended by com- 
plainant and proposed by the hearing examiner. 


ORDER 


Respondent shall cease and desist (1) from knowingly buy- 
ing and selling livestock at false and incorrect weights and 
(2) from knowingly making, or causing to be made, false en- 
tries in the accounts, records and memoranda kept by him un- 
der the act. 

Respondent is suspended as a registrant under the act for a 
period of 20 days. 

Copies hereof shall be served upon the parties and this or- 
der shall become effective on the 30th day after service here- 
of upon respondent. 


(No. 6914) 


In re ROLLA SILVEY. P&S Docket No. 2291. Decided December 
7, 1960. 


False Weights—Incorrect Records— 
Suspension of Registration 


Respondent is ordered to cease and desist from knowingly buying and sell- 
ing livestock at false weights, from knowingly making or causing to be 
made false entries in his accounts and records, and from failing to 
conduct his dealer operations competitively and independently. His 
registration is suspended for 10 days. 


Messrs. Benj. M. Holstein and Earl L. Saunders, for complainant. Messrs. 
R. E. Costello, Jr., and Lew W. Mason, of East St. Louis, Illinois, for 
respondent. Mr. Jack W. Bain, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and 
Stockyards Act, 1921, as amended and supplemented (7 U.S.C. 
181 et seq.), instituted by a complaint filed January 28, 1958, 
by the Director, Livestock Division, Agricultural Marketing 
Service, United States Department of Agriculture. The respond- 
ent is registered with the Secretary under the act as a dealer 
to buy and sell cattle for his own account at the St. Louis Na- 
tional Stock Yards, National Stock Yards, Illinois, and is 
charged with knowingly buying and selling calves at false and 
incorrect weights, failing to keep accounts, records and mem- 
oranda which fully and correctly disclose all transactions in- 
volved in his business and making or causing to be made false 
entries in his records in wilful violation of sections 312(a), 
401 and 402 of the act, respectively (7 U.S.C. 213 (a), 221 and 
222). The complaint further alleges that respondent, as a mem- 
ber of a registered dealer partnership, failed to purchase live- 
stock in competition with packers and to submit correct annual 
reports and falsely showed a market agency as the seller of 
livestock which the dealer partnership sold, in violation of the 
act. 

Respondent filed an answer February 19, 1958, in which he 
admitted that he made the entries in his accounts and records 
set forth in the complaint but denied that he knew the entries 
were false or that he knowingly bought or sold calves at false 
and incorrect weights. Respondent also denied the remaining al- 
legations of the complaint. On February 19, 1958, respondent 
filed a motion to make the complaint more definite and certain 
and to produce various papers for inspection prior to the hearing. 
Jack W. Bain, Hearing Examiner, Office of Hearing Examiners, 
United States Department of Agriculture, denied respondent’s 
motions. 

Complainant requested that this proceeding be set for hear- 
ing with 13 similar proceedings for the purpose of adducing 
general testimony pertinent to each proceeding. Respondent did 
not object to this procedure. The hearing began June 3, 1958, 
in East St. Louis, Illinois, and with intervening recesses was 
concluded November 7, 1958. Respondent was represented by 
R. E. Costello, Jr., and Lew W. Mason, Attorneys at Law, East 
St. Louis, Illinois, and complainant was represented by Benja- 
min M. Holstein and Earl L. Saunders, Office of the General 
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Counsel, United States Department of Agriculture. Numerous 
witnesses testified and numerous exhibits were introduced into 
evidence by both parties. 


After the hearing, the parties filed briefs. On May 9, 1960, 
the hearing examiner issued a report containing proposed find- 
ings of fact and conclusions and recommending that respondent 
be found to have violated the act as charged, and be ordered 
to cease and desist from such violations and to keep accounts, 
records and memoranda which fully and correctly disclose all 
transactions involved in his business. The hearing examiner 
further recommended that respondent’s registration under the 
act be suspended for a period of one year. Respondent filed 
exceptions to the hearing examiner’s report and oral argument 
was held before the Judicial Officer August 24, 1960. 


FINDINGS OF FACT 


1. Respondent, Rolla Silvey, is an individual whose business 
address is c/o Halloran Livestock Brokerage Co., Inc., National 
Stock Yards, Illinois. Respondent was at all times mentioned 
herein since October 25, 1956, and presently is registered with 
the Secretary under the act as a dealer to buy and sell cattle for 
his own account at the St. Louis National Stock Yards, Na- 
tional Stock Yards, Illinois. At all times mentioned herein prior 
to October 22, 1956, respondent and Charles F. Ahrens were 
partners doing business as A. and 8. Calf Company and were 
registered as a dealer to buy and sell cattle for their own ac- 
count at the St. Louis National Stock Yards. 


2. The St. Louis National Stock Yards, National Stock- 
yards, Illinois, was at all times mentioned herein and presently 
is a posted stockyard subject to the provisions of the act. 


3. Livestock bought and sold at the stockyard is weighed 
on scales belonging to the stockyard company and located at the 
stockyard, and such scales are operated by weighmasters em- 
ployed by the stockyard company. It is the duty of the weigh- 
master’s to determine the correct weight of livestock being 
bought or sold and to record such correct weight in printed 
form on a scale ticket issued by the stockyard company. The 
weight thus recorded on the scale ticket determines the total 
sum which the buyer of the livestock pays to the seller. 


4. Scale No. 9 at the stockyard is one of three scales used 
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to weigh calves. A comparatively small number of calves are 
contained in an individual draft and drafts of calves vary less 
in weight than drafts of other animals weighed so that calves 
can generally be weighed faster than other animals. Weigh- 
masters are expected to and can weigh as many as 60 drafts 
or more of calves per hour. 


5. The weighmaster is furnished with serially numbered 
blank scale tickets which he uses in order, with one ticket util- 
ized for each draft weighed except that two or three drafts in- 
volving the same parties may be printed on the same scale tick- 
et. A draft of animals about to be weighed on Scale No. 9 is 
driven onto the scale platform and gates attached to each end 
of the platform are closed in order to confine the animals to 
the platform. As each draft is weighed, the weighmaster in- 
serts in the proper place on the scale ticket the date, scale 
number, draft number, number of animals, species, owner’s 
name or initials, buyer, and commission firm. He prints the 
weight by means of a hand operated printing mechanism incor- 
porated in the poise on the weigh beam and signs the ticket. 
When the weighing operation is completed, he presses a but- 
ton which actuates an electric bell as a signal to stockyard 
personnel that the animals may be driven off the platform. 
In executing scale tickets, draft number one is assigned to the 
first draft weighed on each day and each draft thereafter is 
consecutively numbered. These draft numbers are independent 
of the serial numbers on the scale tickets. 


6. Scale No. 9 is a beam type scale in which the load 
on the scale platform is counterbalanced by a weigh beam and 
poise assembly. In determining the weight, the weighmaster 
moves the main poise along the weigh beam and adjusts the 
fractional poise until the entire poise assembly is in a position 
where the weigh beam is balanced. The beam is properly bal- 
anced when the needle of the over-under indicator, sometimes 
called the Spinks indicator, is in the approximate center of the 
indicator target. When the weigh beam is thus balanced, the 
correct weight of the load on the platform is the figure in- 
dicated by the position of the poise assembly. The mechanism 
which prints the weight on the scale ticket is part of the 
poise assembly and is operated by inserting the ticket in a 
slot of the printing mechanism and pressing a hand lever. 
The impression is made by type figures so located on the 
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weigh beam that they will register the weight value indicated 
by the poise assembly. The value registered by this printing 
mechanism is determined by the position of the poise assem- 
bly on the weight beam and not by the load on the scale 
platform. After the weighmaster has properly balanced the 
weigh beam, the correct weight will appear on the scale ticket 
only if it is printed without moving any part of the poise 
assembly. If any such movement takes place prior to operating 
the printing lever, the printed figure on the scale ticket will 
be greater than or less than the correct weight depending upon 
the direction in which the poise assembly was moved. Pawls 
attached to the poise assembly engage notches in the weigh 
beam, preventing the accidental movement of the poise as- 
sembly from its position. 


7. The weighmaster usually balances the scale in the morn- 
ing before weighing and at intervals throughout the day in 
order to compensate for any increase or decrease in the “dead 
load” on the platform, consisting of droppings, mud, sand, 
etc. This was done by manipulating a balance ball until the 
beam was in a balanced position with the platform empty. 
The weighmaster generally signalled his intention to balance 
the scale by pressing the electric bell button two or more 
times while the draft just weighed was on the scale or as it 
was being driven off. This signal served as notice to all per- 
sons to keep the platform clear of animals while the scale was 
being balanced. When this balancing operation was completed, 
the weighmaster again signaled by ringing the bell once to 
indicate that he was ready to weigh the next draft. 


8. In September 1956, without the knowledge of the dealers, 
weighmasters, or other stockyard personnel except certain su- 
pervisory officials, an automatic weight recording machine man- 
ufactured by the Streeter-Amet Company was installed on 
Scale No. 9 at the stockyard in order to check the accuracy of 
weights apearing on scale tickets. The machine was located un- 
der the scale platform, in a pit which was locked and accessible 
only to supervisory officials of the stockyard company. Each 
weekend after the close of business, these employees removed 
the roll of tape upon which the past week’s weighings were re- 
corded, marked the end of the tape with the date, signed it, 
and delivered it to employees of the Livestock Division, Agri- 
cultural Marketing Service, United States Department of Ag- 
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riculture. The beginning portion of the tape roll which was 
left in the machine for the next week’s record, or a new roll if 
one was required, was then marked and signed in similar 
fashion. 


9. The weight recording machine installed on Scale No. 9 
by the Streeter-Amet Company operated upon the principle 
of a dial-type automatic scale and it automatically weighed and 
registered the total weight on the platform without regard 
to the movement of the weigh beam or poise. Every contact 
with the electric bell button actuated the printing mechanism 
of the machine. Accordingly, when the weighmaster signaled 
his intention to take a balance by pressing the button two or 
three times, the result would appear as two or three impres- 
sions on the tape record. When the weighmaster signaled com- 
pletion of the balancing operation by a single pressing of the 
bell button, the result was a registration on the tape record 
made at a time when the scale platform was empty and it in- 
dicated the “dead load” on the platform. 


10. The data from both sources—scale tickets and tape 
records—were assembled in tabular form and introduced in 
evidence. Each exhibit or series of exhibits consists of a scale 
ticket covering a questioned transaction and one or more pho- 
tostatic sheets which lists in chronological order all or some of 
the weighing transactions for that day, including the ques- 
tioned transaction. With each tabular sheet there is included, 
in photostatic form, that portion of the tape record which cor- 
responds to the transactions listed on the sheet. These sheets 
show, for each ticket, the weight figure appearing on the tape 
record of the recording machine, this weight figure as adjust- 
ed to allow for the “dead load” on the platform, and the dif- 
ference between this adjusted weight figure and the scale 
ticket weight. 


11. In at least 4 instances during the period November 11, 
1956, through February 20, 1957, respondent knowingly en- 
gaged in the practice of selling calves at the stockyard at 
false and incorrect weights. In such transactions, weighmast- 
ers employed by the stockyard company overweighed the calves 
which respondent was selling. Specific dates of these trans- 
actions and other pertinent data with respect thereto are as 


follows: 
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Weight Scale 

Date No. Head Added Ticket 
11- 7-56 3 15 889280 
2-20-57 6 25 67102 
2-20-57 5 40 67102 
2-20-57 1 15 67102 


12. Respondent knowingly made entries in his accounts 
and records showing false and incorrect weights at which he 
sold livestock at the stockyard as the true and correct weights 
of such livestock. 


13. On February 2, 13, 20 and March 5, 1956, in five sep- 
arate transactions, respondent sold cattle owned by the A. and 
S. Calf Company at the stockyard and caused the stockyard 
company to show falsely on the scale tickets with respect to 
such livestock that the cattle were sold by the Underwood 
Commission Co., a market agency at the stockyard, when no 
selling service was performed by such market agency in con- 
nection therewith. The original of each of the five scale tick- 
ets was retained in the records of the stockyard company and 
in the usual course of business became a part of the records 
of the Underwood Commission Co. 


14. During 1954, 1955 and until October 22, 1956, the A. 
and S. Calf Company purchased cattle at the stockyard for the 
Volz Packing Company, a packer under the act, and the deal- 
er partnership received a remuneration of $150 per week for 
such service. This sum was not recorded in the partnership 
books and records and the annual report filed by respondent 
and Charles F. Ahrens for the years 1954, 1955 and 1956 
failed to disclose this income from the Volz Packing Com- 
pany. 

15. During 1954 the A. and S. Calf Company did not 
include in its records or in its annual report for that year 
yardage and feed expenses in connection with its sales of live- 
stock through commission firms. 


CONCLUSIONS 


I 


Respondent is charged with knowingly engaging in the prac- 
tice of buying and selling calves at the St. Louis National 
Stock Yards at false and incorrect weights. It is apparent from 
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the evidence herein that it was the practice at the stockyard 
for at least some weighmasters to give favorable weights to 
on-the-market and country dealers, that its, print the scale 
ticket to show a weight less than the true weight when the dealer 
was buying calves and to show a weight which was more than 
the true weight when the dealer was selling calves. While not 
seriously contesting that a weighing practice favoring dealers ex- 
isted, respondent would limit such practice to the weighmasters 
giving dealers “the break of the beam.”? However, the testimony 
and statements of the weighmasters and the comparison of scale 
tickets and weight recording machine tapes introduced into ev- 
idence indicate that the practice at this stockyard was to favor 
dealers beyond such amount. 


We turn now to the issue as to whether respondent sold 
calves at false and incorrect weights in the transactions in- 
volved herein. Much of the evidence adduced by complainant to 
establish this charge consists of scale tickets for each such 
transaction and tape records of weights made by an auto- 
matic weight recording machine which had been secretly at- 
tached to the scale on which respondent’s calves had been 
weighed and the scale tickets had been printed. Complainant 
then proceeds to compare the weight recorded on the scale 
tickets and on the tapes to arrive at the conclusion that the 
weights printed on the scale tickets in the transactions in- 
volved were false and incorrect. 


The identity between a particular registration or print on 
the tape record and a particular scale ticket was clearly es- 
tablished by complainant. Beginning with the first print made 
by the weighmaster on the tape at the start of a week’s oper- 
ations, the weight figures appearing on the scale tickets, ar- 
ranged in sequence of draft numbers, were compared with the 
figures on the tape record in the sequence in which these fig- 
ures appeared. Certain figures on the tape record for which 
there were no corresponding scale tickets were identified as 
caused by the weighmaster’s signal with the electric bell but- 
ton prior to taking a balance. Certain other prints on the tape 
record for which there were no corresponding scale tickets were 
identified as caused by the weighmaster’s signal with the electric 


1By “break of the beam” respondent means that “since scale only weighs to the nearest 
5 pound multiple and since the animals seldom weigh exactly in the multiples of 5 pounds, 
the weighmasters would imprint the next lowest multiple of 5 pounds from balance when 
a dealer was buying and vice versa.” 
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bell button after he had taken a balance. These indicated the dead 
load. When the tape record figures, other than the balance 
prints just described, were adjusted by subtracting the amount 
of the dead load, these tape record figures were, with signi- 
ficant exceptions, closely matched in amount and identical in 
sequence with the scale ticket weights. Differences between the 
scale ticket weights and the adjusted recorder weights for most 
drafts were zero and plus and minus five pounds. The excep- 
tions to this close correlation consisted of instances where the 
scale ticket weight varied from the corresponding tape record 
print by a significant amount.? These formed the bases of the 
charges in this proceeding. 


The correspondence between the scale tickets and the tape 
is obvious upon examination of the tabulations upon which the 
data appear. Such an examination reveals that the correlation 
shown therein is not only correct but is the only possible 
correlation because the tape record “fits” the scale ticket se- 
quence only when one is matched against the other in the way 
shown in such tabulations. It is concluded, on the basis of 
such correlation, that respondent sold calves at the stockyard 
at false and incorrect weights. (See Findings of Fact 11.) 


Respondent, however, attacks the reliability of the Streeter- 
Amet recorder and complainant’s comparison of the scale tick- 
ets and the tapes and raises other alleged defects in complain- 
ant’s method of proof herein. Respondent points to the al- 
leged fact that tapes taken from a Streeter-Amet recorder 
attached to Scale No. 6 were not utilized by complainant 
because of a failure in operation of the recorder and on 
the basis of such alleged fact challenges the accuracy of 
the Streeter-Amet recorder attached to Scale No. 9. In this 
connection Thompson testified that the reason for not using 
Scale No. 6 weights was that the final test at the close of the 
investigation, showed that both scale and recorder were in 
excess of tolerance because of a defective timber at that scale. 
There is no evidence of any excess tolerance at Scale No. 9. 
In fact, the evidence is to the contrary. Respondent further 
contends that the recorder was not installed in accordance with 


4In preparing the comparison of scale tickets and the Streeter-Amet tapes, the dealers, 
including this respondent, were given the benefit of every doubt. For example, where an 
entry on the tape fell between the measuring lines, the closest figure which would favor the 
dealer was utilized. Only a difference of 15 pounds or more between a scale ticket and the 
corresponding tape print was utilized by complainant except where more than one draft 
was printed on a scale ticket. 
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the blueprint prepared for its installation in that a bolt not 
shown on the blueprint was substituted or utilized. This mis- 
construes the testimony. Kious testified that an anchor bolt 
on the scale before the installation was removed and an “S” 
bolt shown on the blue print substituted therefor as a part of 
the installation. Respondent apparently understood that the use 
of the word “substituted” by the witness meant that an origin- 
al blueprint prepared for the installation showed an anchor 
bolt instead of the “S” bolt, and that the blueprint in evidence 
was a blueprint changed in that respect from an original 
blueprint. The testimony was that there was only one blue- 
print, the one in evidence, that the recorder was installed ac- 
cording to it, that in order to install the “S” bolt according to 
the blueprint, an anchor bolt had to be removed from the scale, 
not from some other blueprint. No defect in the recorder has 
been pointed out, and we do not believe that the attacks upon 
its accuracy are supported by the record. 


Respondent next questions the comparison or correlation of 
the scale tickets and the tape records made by the Streeter- 
Amet weight recorder. Respondent claims, in part, that the 
identification of Streeter-Amet weights with scale ticket weights 
is based upon assumptions because there are weights listed 
on the tapes for which no scale ticket could be found and 
no one could explain these by eye-witness testimony as to what 
happened in these instances. As indicated above, the con- 
tinuity of tape weights and numbered scale ticket weights is 
apparent when tickets in consecutive order are placed beside 
a tape strip. Occasionally there is a tape number or two for 
which there is no corresponding ticket, but then the perfect 
pattern resumes. A press of the signal button at the scale 
caused a print to be made on the tape and occasionally the but- 
ton was pressed when no ticket was printed. There is nothing 
unclear, assumed or suspicious about this. On cross-examina- 
tion, a witness would be asked how he could explain a tape 
weight for which there was no corresponding scale ticket. In 
answer thereto the witness, of course, would have to make 
certain assumptions based upon his knowledge of weighing 
procedure at the stockyard in relation to the mechanical oper- 
ation of the Streeter-Amet recorder. The questioned assumptions 
were proper under the circumstances and respondent has not 
laid any foundation to discredit such interpolation of the scale 
tickets and tapes. Respondent has failed by this argument to 








1462 PACKERS AND STOCKYARDS ACT, 1921 
Cite as 19 A.D. 1452 


undermine the “fit” or correlation involved. The pattern is there 
and the absence of scale tickets at times is to be expected. This 
conclusion also applies in those instances where complainant’s 
witnesses assumed that weights listed on the tapes for which 
corresponding scale tickets could not be found represented 
catch weights. In addition, the number of such instances are 


relatively minor and do not affect the correlation constructed. 


by complainant. 


Respondent makes reference to the range of balances found 
on the Streeter-Amet tapes during the period of the investiga- 
tion to indicate a lack of uniformity and, inferentially, a short- 
coming in the weight recording machine or complainant’s com- 
parison in issue. However, balance changes for specific days 
were very slight and, in fact, balance changes during the en- 
tire period were relatively minor. Respondent makes several 
additional attacks upon the accuracy and reliability of the scale, 
the Streeter-Amet recorder and other elements of complainant’s 
proof, such as the condition of the scale, the effect of wind 
on the scale, the qualifications of complainant’s scale expert, 
etc. It need only be said in this regard that such matters did 
not impress the hearing examiner, do not impress us and do 
not detract from our conclusion set forth above.® 


Corroborative of the conclusion that the correlation between 
scale tickets and Streeter-Amet tapes demonstrates that re- 
spondent sold calves at false and incorrect weights is the testi- 
mony of the weighmasters who printed the scale tickets in 
the transactions involved herein. Each such weighmaster identi- 
fied scale tickets bearing his signature which relate to the 
weighing transactions described in the Findings of Fact and the 
testimony of the weighmasters indicates that when respondent 
sold calves they weighed the calves at more than their actual 
weight. From their testimony, it further appears that the 
weighing in respondent’s favor was accomplished by print- 
ing the scale tickets when the poise was at such position that 
the weighbeam was not in balance with the load of calves on 
the scale platform. In addition, respondent himself, in a sworn 
statement, stated that he did not realize that he was getting 
favorable weight te the extent indicated by complainant’s rec- 


would probably be reflected to the same extent on the Streeter-Amet recording machine. 
* For example, there is no showing how much the scale was affected by the wind, if at 

Also, wind did not appear to influence other weighings taken on the days involved. 

all. In addition, if the scale were affected by wind, any pressure on the scale platform 
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ords. Such statement indicates that respondent was aware that 
he was receiving weight advantage. Respondent would limit 
such statement to restrict that advantage merely to the “break 
of the beam.” Respondent did not so limit it and this explan- 
ation advanced by respondent’s counsel is lacking in credibility. 


Respondent contends that even if it should be found that he 
bought and sold calves at false and incorrect weights, he did not 
do so knowingly. Respondent did not testify in the proceeding 
and:so direct testimony by him on the question of his aware- 
ness of the alleged practice was unavailable. Moreover, this is- 
sue is seldom capable of direct proof. However, whether an in- 
dividual has knowledge of a particular state of affairs is usual- 
ly determined from the totality of all the facts, conduct and 
surrounding circumstances and the inference which may reas- 
onably be drawn therefrom. The fact that respondent sold 
calves at false and incorrect weights, the fact that it was a 
practice of long standing at the stockyard for dealers to buy 
and sell livestock at false and incorrect weights and the fact 
that such practice was common knowledge at the stockyard 
all point to the conclusion that respondent knew that he was 
being favored by incorrect and false weights in his sales of 
calves. Moreover, respondent in his sworn statement admitted, in 
effect, that he was aware that he received weight advantage and 
his failure to testify in this regard tends to indicate that such 
was the case. See e.g., Miller and Company v. United States, 
260 F.2d 286, 290 (7th Cir. 1958), cert. denied, 359 U. S. 907 
(1959). Also, respondent makes the argument that everyone 
at the stockyard, including officials of the stockyard company, 
knew of the weighing custom in favor of dealers except the 
dealers themselves. A widespread custom of many year’s dura- 
tion would surely be known to the beneficiaries thereof. It is 
concluded that respondent knowingly sold calves at the stock- 
yard at false and incorrect weights in wilful violation of sec- 
tion 312(a) of the act (7 U.S.C. 213 (a)).* In effect, respond- 
ent availed himself of the custom at the stockyard. — 


In addition to the wilful violation of section 312(a) found 
above, respondent knowingly made or caused to be made en- 
tries in his accounts and records showing the false and in- 


*It could be argued that respondent was not aware of receiving false weights in each 
of the transactions involved. However, respondent was aware generally of the custom at 
the stockyard and the record does not indicate any reason why respondent should have 
believed that he was not receiving a weight advantage in the transactions involved herein. 
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correct weights found herein in violation of section 401 of 
the act (7 U.S.C. 221) and section 402 thereof (7 U.S.C. 222) 
which makes applicable section 10 of an act entitled “An act 
to create a Federal Trade Commission, to define its powers and 
duties, and for other purposes” (15 U.S.C. 50). 


Il 


The record clearly indicates that the A. and S. Calf Com- 
pany, of which respondent was a member,’ sold cattle owned 
by it in at least five separate transactions and caused the stock- 
yard company to show falsely on the scale tickets that the 
cattle were sold by the Underwood Commission Co., a market 
agency at the stockyard, when such market agency performed 
no selling services in connection therewith. (See Finding of 
Fact 13.) Copies of the false scale tickets were made a part 
of the records of the stockyard company and the market agen- 
cy. Such practice constitutes a wilful violation of section 312 (a) 
of the act and section 402 of the act in the same manner as 
found above in connection with the false weights in respond- 
ent’s accounts and records. The alleged fact that packers re- 
fused to buy calves directly from the dealers does not make the 
proscribed practice any less a violation of the act. 


It is also apparent from the record that the A. and S. Calf 
Company purchased calves for a packer over an extended period 
while at the same time engaging in the business of purchasing 
calves for its own account in violation of section 312(a) of 
the act and section 201.70 of the regulations issued thereunder 
(9 CFR 201.70).° In addition, respondent did not list in the 
partnership annual reports for the years during which the 
dealer partnership purchased calves for the packing firm the 
remuneration received from the packer for such service in wil- 
ful violation of sections 401 and 402 of the act. Also, dur- 
ing 1954 respondent did not record in the partnership books 
or list in the firm’s annual report yardage and feed expenses 


5 Section 403 of the act (7 U.S.C. 223) reads as follows: “When construing and enforcing 
the provisions of this Act, the act, omission, or failure of any agent, officer, or other 
person acting for or employed by any packer, stockyard owner, market agency, or dealer, 
within the scope of his employment or office, shall in every case also be deemed the act, 
omission, or failure of such packer, stockyard owner, market agency, or dealer, as well 
as that of such agent, officer, or other person.” 

*The buying of calves for the Volz Packing Company was originally cleared by an em- 
ployee of complainant due to the emergency caused by the illness of the packing company’s 
buyer and no suspension should result from this violation. . 
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incurred in the sales of the dealer partnership’s livestock 
through commission firms in violation of section 401 of the 
act. The incorrect tabulation and reporting of yardage and feed 
appears to have resulted from a misunderstanding as to the 
method of keeping such expenses and, therefore, did not vi- 
olate section 402 of the act as wilfulness is an element for the 
violation of such section. No suspension of respondent’s regis- 
tration should be ordered for this practice. 


Ill 


Respondent complains of the procedure employed in this pro- 
ceeding whereby witnesses offered general testimony applica- 
ble to all 14 similar proceedings and then testified in this 
proceeding with respect to the respondent herein. Such pro- 
cedure appears to us to have been the most expeditious under 
the circumstances in view of the related nature of the 14 pro- 
ceedings. The hearing examiner has wide discretion in the 
conduct of the hearings and respondent was not denied pro- 
cedural due process by the procedure utilized. Cf.Cella v. 
United States, 208 F.2d 783 (7th Cir. 1953). 

All objections, exceptions, etc., inconsistent with this de- 
cision and order are overruled. 

Of course respondent should be ordered to cease and desist 
from the violations found and an order should issue requiring 
respondent to keep accounts, records and memoranda which 
fully and correctly disclose all transactions involved in his 
business. In view of all the facts and circumstances in the 
record, however, e.g., the prevalence of the practice of weigh- 
masters favoring dealers and the fact that respondent is not 
charged with inducing the weighmasters to give false weights, 
we conclude that suspension of respondent’s registration should 
be ordered for a much shorter period than recommended by 
complainant and proposed by the hearing examiner. 


ORDER 


Respondent shall cease and desist (1) from knowingly buy- 
ing and selling livestock at false and incorrect weights, (2) 
from knowingly making, or causing to be made, false entries 
in his annual reports and in the accounts, records and memo- 
randa kept by him under the act, and (3) from failing to con- 
duct his dealer operations competitively and independently. 
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Respondent shali keep accounts, records and memoranda which 
will fully and correctly disclose all transactions involved in 
his business under the act. 


Respondent is suspended as a registrant under the act for 
a period of 10 days. 

Copies hereof shall be served upon the parties and this 
order shall become effective on the 30th day after service 
hereof upon respondent. 


(No. 6915) 


In re MISSISSIPPI VALLEY STOCKYARDS, INC. P&S Docket No. 
1558. Decided December 21, 1960. 


Modification of Rates and Charges 


Respondent is authorized to modify its schedule of rates and charges and 
to assess such charges up to and including November 30, 1962. 


Mr. Harold M, Carter, for Packers and Stockyards Division, Agricultural 
Marketing Service. Kappel and Neill, of St. Louis, Missouri, for re- 
spondent. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


This is a rate proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et ceq.). The re- 
spondent is now operating under an order issued on April 21, 
1959 (18 A.D. 354), authorizing assessment of the current 
temporary schedule of rates and charges to and including 
April 15, 1961, unless modified or extended by further order 
before the latter date. 

On November 14, 1960, a petition was filed on behalf of the 
respondent requesting to modify, as soon as possible, the cur- 
rent temporary schedule of rates and charges in certain 
respects. Notice of the petition and its contents was published 
in the Federal Register on November 30, 1960 (25 F.R. 12256), 
and, although interested persons were afforded an opportunity 
to indicate a desire to be heard in the matter, no interested 
person notified the Hearing Clerk of a desire to be heard. 
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The Packers and Stockyards Division, Agricultural Marketing 
Service, by its attorney, filed an answer recommending that the 
petition be granted, and that the order to be issued remain in 
effect to and including November 30, 1962, unless modified or 
extended by further order before that date. 

Since the parties are agreed, the respondent is authorized to 
modify the current temporary schedule of rates and charges as 
requested in the petition filed on November 14, 1960, and to 
assess such current schedule, as so modified, during the life of 
this order. 

The respondent, which must prepare for and be ready to 
comply with this order on its effective date, desires to have 
it become effective as soon as possible. The Packers and Stock- 
yards Act provides that orders of this nature shall not become 
effective in less than five days after their date. Undue delay 
in making this order effective may adversely affect the mar- 
keting of livestock. Accordingly, good cause is found for mak- 
ing this order effective in less than 30 days. 

This order shall become effective on the sixth day after its 
date of signature and remain in effect to and including Novem- 
ber 30, 1962, unless modified or extended by further order 
before the latter date. 


Copies hereof shall be served upon the parties. 


(No. 6916) 


In re ROBERT W. MERRYMAN, d/b/a POCAHONTAS SALES COM- 
PANY. P&S Docket No. 2510. Decided December 29, 1960. 


Misuse of Shippers’ Proceeds—Insolvency— 
Suspension of Registration 


Respondent’s registration is suspended for 30 days and thereafter until 
such time as respondent demonstrates that he is no longer insolvent. 


Mr. George A. Robertson, for complainant. Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and 
Stockyards Act, 1921, as amended and supplemented (7 U.S.C. 
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181 et seq.), instituted by a complaint filed October 7, 1960, by 
the Director, Packers and Stockyards Division, Agricultural 
Marketing Service, United States Department of Agriculture. 
The respondent is registered with the Secretary of Agriculture 
as a market agency and dealer and is charged with misuse of 
shippers’ proceeds, issuance of insufficient funds checks, and in- 
solvency. On November 2, 1960, respondent filed an answer in 
which he admits the facts alleged in the complaint, waives 
oral hearing and consents to the issuance of an order requiring 
him to (a) cease and desist from engaging in the practices 
set forth in the complaint; (b) deposit the gross proceeds re- 
ceived from the sale of livestock handled on a commission or 
agency basis in a separate bank account designated as “Cus- 
todial Account for Shippers’ Proceeds,” and maintain such ac- 
count in accordance with the provisions of section 201.42 of 
the regulations under the act; and (c) suspending his regis- 
tration for a period of 30 days and thereafter until such 
time as respondent demonstrates that he is no longer insolvent. 
Complainant has recommended that the order consented to by 
the respondent be entered. 


FINDINGS OF FACT 


1. Respondent is registered with the Secretary of Agricul- 
ture (1) as a market agency buying and selling livestock on 
a commission basis at the Pocahontas Sales Company stock- 
yard, hereinafter referred to as the stockyard, a posted stock- 
yard subject to the provisions of the act and operated by re- 
spondent; and (2) as a dealer buying and selling livestock in 
commerce for his account; and at all times mentioned herein 
respondent was so registered. 


2. Respondent used funds received as proceeds from the 
sale of livestock consigned to him for sale on a commission 
basis at the stockyard for purposes of his own and purposes 
other than the payment of lawful marketing charges and the 
remittance of net proceeds to shippers, in that respondent, on 
August 18, 1960, had outstanding 60 net proceeds checks, 
in the amount of $14,000.92, issued by respondent to shippers 
of livestock, and had cash on deposit in his bank account of 
only $3.47 and no proceeds receivable. 


8. Respondent, during the period July 7, 1960, through 
August 17, 1960, issued 23 checks in payment for livestock pur- 
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chased by him in commerce as a dealer, in the total amount of 
$11,070.07, and all of said checks were returned by the bank 
upon which they were drawn because of insufficient funds. 


4. Respondent is insolvent. As of August 19, 1960, respond- 
ent’s current liabalities exceeded his current assets by approx- 
imately $26,439.20. 


CONCLUSIONS 


By reason of the fact alleged in paragraph 4 hereof, respond- 
spondent has wilfully violated sections 307 and 312(a) of the 
act (7 U.S.C. 208 and 213 (a)) and sections 201.40 and 201.41 
of the regulations (9 CFR 201.40 and 201.41). 


By reason of the facts alleged in paragraph 3 hereof, re- 
spondent has wilfully violated section 312(a) of the act (7 
U.S.C. 213 (a) ). 


By reason o fthe fact alleged in pragraph 4 hereof, respond- 
ent is insolvent within the meaning of the act (7 U.S.C. 204). 


Inasmuch as the respondent has agreed to a settlement of this 
case upon a consent order basis and complainant has rec- 
ommended that the order consented to by respondent to be en- 
tered, the order will be issued. 


ORDER 


1. Respondent shall cease and desist from violating the act 
and the regulations in the manner set forth in the Findings 
of Fact. 


2. Respondent shall deposit the gross proceeds received 
from the sale of livestock handled on a commission or agency 
basis in a separate bank account designated as “Custodial Ac- 
count for Shippers’ Proceeds,” and maintain such account in 
accordance with the provisions of section 201.42 of the reg- 
ulations under the act. 


8. Respondent’s registration under the act is suspended, be- 
ginning on the effective date of this order, for a period of 
30 days and thereafter until such time as respondent demon- 
strates that he is no longer insolvent. At the request of re- 
spondent, when he makes such a showing, a supplemental or- 
der will be issued in this proceeding terminating this sus- 
pension after the 30-day period. 
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This order shall become effective on the sixth day after ser- 
vice and copies hereof shall be served upon the parties. 


DISMISSAL—SETTLEMENT BETWEEN PARTIES 
(No. 6917) 


P&S Docket No. 2508. Dismissed December 19, 1960, by Thomas 
J. Flavin, Judicial Officer. 


STAY ORDER—PENDING ISSUANCE OF FURTHER ORDER 


In re JOHN BROMBOLICH et al. P&S Dockets Nos. 2262, 2263, 
2265, 2290 - 2297, 2303 and 2307. Order issued December 23, 
1960, by Thomas J. Flavin, Judicial Officer. 


(No. 6919) 


BupD ANTLE, INC. v. ARTHUR GERBER & COMPANY. PACA Docket 
No. 7437. Decided December 9, 1960. 


Joint Venture—Improper Charges 


It is concluded that respondent made improper charges and accounted in- 
correctly in connection with the three joint venture contracts and 
reparation is awarded complainant. 


McKesson & Renaud, of Phoenix, Arizona, for complainant. Blanksten and 
Lansing, of Chicago, Illinois, for respondent, Mr. Gilbert A. Horn. 
Presiding Officer 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). Three causes of action are alleged in the formal com- 
plaint which was filed with the Department on August 27, 
1958. First, it is alleged that complainant and respondent en- 
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tered into a written contract dated March 14, 1957, in which 
complainant purchased from respondent an interest in a cer- 
tain growing crop of lettuce; that each party agreed to har- 
vest and sell one-half of the crop and to render an accounting 
to the other for any profit derived therefrom; and that in re- 
spondent’s accounting under this contract, the amount of $29,- 
883.80 was set off as respondent’s share of the profiits ob- 
tained from the portion of the lettuce which complainant 
had packed and sold, whereas complainant alleges that respond- 
ent’s rightful share therein was only $23,399.07, or a difference 
of $6,484.73. Complainant alleges that respondent has paid $5,- 
748.10 of this difference, leaving a balance of $736.63 due and 
owing complainant on account of this first contract. The second 
cause of action involves a contract dated November 7, 1956, 
in which complainant alleges it purchased from respondent a 
one-half interest in 118 acres of growing cabbage controlled 
by respondent; and that in respondent’s accounting to com- 
plainant under this contract a charge of $2,305.60 was made 
for 8,320 empty cartons, whereas respondent in fact used only 
59 cartons having a total value of $19.47 in packing the cab- 
bage. Accordingly, complainant alleges that respondent made an 
improper charge of $2,286.13 for cartons which were not used 
and that respondent owes complainant his one-half share of this 
charge, or $1,143.06. The third cause of action involves a con- 
tract dated November 16, 1956, in which complainant alleges 
it purchased from respondent an interest in a crop of growing 
lettuce controlled by respondent in Imperial Valley, California. 
Complainant alleges that improper and erroneous charges total- 
ing $4,105.55 were made in respondent’s accounting under this 
contract, including a charge of $2,600 for the services of one 
Lee A. Beasley for supervision of the growing of the crop, 
whereas the contract provided that the farmers from whom 
the crop was bought had agreed to supervise the care and cul- 
tivation of the lettuce until maturity. The balance of the al- 
leged erroneous charges consisted of hotel bills, travel, and 
miscellaneous expenses of members of respondent’s firm in 
connection with the handling of this crop. Complainant seeks 
to recover $2,052.77 as his half share of these improper charges. 
The total amount claimed by complainant in connection with 
the three contracts is $3,932.46. 


A copy of the complaint and a copy of the report of in- 
vestigation prepared by the Department were served on re- 
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spondent on October 27, 1958. A copy of the report of investi- 
gation was served on complainant on October 28, 1958. Re- 
spondent’s answer was filed on November 17, 1958. 

Respondent admits the allegations in the complaint with re- 
spect to the first contract and admits $736.63 is still due to com- 
plainant thereon. Respondent states that this amount was 
tendered to complainant, but that complainant refused to ac- 
cept it. Respondent admits entering into the second contract 
with complainant, but states that the accounting rendered to 
complainant is correct and denies that complainant is entitled 
to a credit of $1,143.06 on the unused cartons. Respondent 
states that the cartons were purchased in contemplation of the 
deal with complainant’s approval, and that the unused cartons 
are still on hand and that one-half of them are available to 
complainant. Respondent admits entering into the third con- 
tract with complainant, but denies that the accounting made 
to complainant thereon is erroneous. Respondent contends that 
the charges for the supervision of the growing and harvesting 
of the crop were normal and cunstomary, and that complainant 
was at all times aware that such expenses were being in- 
curred. 

An oral hetaring was held at Chicago, Illinois, on March 26, 
1959. Both parties were represented by counsel. Complainant 
called Arthur Gerber as an adverse witness. George Hobbs also 
testified for complainant. By agreement, the hearing was held 
open to receive the depositions of Lester V. (Bud) Antle and 
George Rogers for complainant, and of Allan Gerber for re- 
spondent. Briefs were filed by both parties. 


FINDINGS OF FACT 


1. Complainant, Bud Antle, Inc., is a corporation whose 
post office address is Box 548, Salinas, California. At the time 
of the transactions involved herein, complainant’s firm name was 
Bud, Inc. The name was changed to Bud Antle, Inc., in Decem- 
ber 1957. 


2. Respondent is a partnership composed of Arthur Ger- 
ber and Allan Gerber, doing business as Arthur Gerber & 
Company, whose address is 300 West Washington Street, Chi- 
cago, Illinois. At the time of the transactions involved in this 
proceeding, respondent was licensed under the act. 


8. On or about March 14, 1957, in the course of interstate 
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commerce, complainant purchased from respondent an inter- 
est in two growing crops of lettuce, with the agreement that 
the parties would each harvest and sell one-half of the lettuce 
and account to the other for his share of the proceeds of the 
crop so sold. All provisions of this contract were satisfactorily 
performed by each party, except that there remains the sum 
of $736.63 due from respondent to complainant thereon, which 
obligation respondent acknowledges and admits. 


4, On or about November 7, 1956, in the course of inter- 
state commerce, complainant purchased from respondent a one- 
half interest in 118 acres of growing cabbage at Glendale, Ari- 
zona, for $125 per acre. 


5. On or about April 15, 1957, respondent rendered an ac- 
counting to complainant for the disposition of the cabbage har- 
vested from said acreage. One of the items of expense listed in 
the accounting was for $2,305.60 for 8,320 cardboard cartons, 
whereas only 59 cartons, having a total value of $19.47, were 
actually used by respondent in packing the cabbage. 


6. The net overcharge for unused cartons in connection with 
this contract amounts to $2,286.13. Complainant’s one-half share 
of this sum is $1,143.06, no part of which has been repaid to 
complainant. 


7. On or about November 16, 1956, in the course of inter- 
state commerce, complainant purchased from respondent a one- 
half interest in several growing crops of lettuce in and about 
the Imperial Valley District of California. 


8. On or about April 15, 1957, respondent rendered an ac- 
counting to complainant for the disposition of the lettuce har- 
vested and sold from said acreages. Among the items of ex- 
penses listed in the accounting were charges of $2,600 as sal- 
ary paid to Lee A. Beasley for supervision of the growing of 
the crops and $1,505.55 for various hotel, transportation, and 
office expenses incurred by members of respondent’s firm in 
connection with the supervision and disposition of the crops. 
None of these questioned expenses were specifically provided 
for in the contret, nor were they proper charges by implica- 


tion. 


9. The total overcharge for unjustified expense items in re- 
spondent’s accounting under this contract amounts to $4,105.55. 
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Complainant’s one-half share of this sum is $2,052.77, no part 
of which has been repaid to complainant. 


10. An informal complaint was filed on August 30, 1957, 
which was within 9 months after the accrual of the alleged 
causes of action. 


CONCLUSIONS 


Respondent admits in its answer that it is obligated to com- 
plainant in the sum of $736.63 in connection with the lettuce 
contract dated March 14, 1957. Respondent’s failure to pay this 
sum to complainant is a violation of section 2 of the act. With 
respect to respondent’s allegation that this amount was ten- 
dered to and refused by complainant, it appears that respond- 
ent’s check for $736.63 was tendered to complainant as full and 
final settlement of the dispute between complainant and re- 
spondent concerning the contracts of March 14, 1957, November 
7, 1956, and November 16, 1956, and that complainant rejected 
the offer of $736.63 as settlement of its claim for $3,932.46 
on the three transactions. 


In the cabbage contract dated November 7, 1956, respondent 
alleges that the parties agreed that certain outmoded lettuce car- 
tons which respondent had on hand were to be used in pack- 
ing the cabbage. Respondent contends that when complainant 
took over the harvest of the cabbage, these lettuce cartons were 
placed at its disposal at the Arizona Box Company at Phoenix, 
Arizona, and that the cartons are still in storage and available 
to complainant whenever it may wish to receive its share of 
them. 


Complainant denies that it agreed to pack the cabbage in 
respondent’s lettuce cartons, and states that it would not use 
respondent’s cartons in any event because they bore respond- 
ent’s shipping labels and complainant only ships under its own 
label. 

When the parties entered into the contract, it was contem- 
plated that respondent would harvest the cabbage. Allan Ger- 
ber’s testimony regarding the agreement which he made with 
Bud Antle with respect to the use of respondent’s lettuce car- 
tons for packing the cabbage was as follows. “I sold him one- 
half interest in the cabbage deal and with it went the outmoded 
lettuce cartons that I had permission to use for shipping cab- 
bage so that I could use up the outmoded cartons and the 
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use of the cartons was part of our agreement.” Thus, accord- 
ing to respondent’s own testimony, it was only contemplated that 
respondent would be permitted to use up the old lettuce car- 
tons in packing the cabbage. Nothing was said about any obli- 
gation on complainant’s part to use them. 

Respondent started to harvest the cabbage in November and 
December 1956. Instead of using the cartons for the purpose, 
respondent packed most of the cabbage in crates and sacks. 
Respondent used only 59 cartons during this period. In Jan- 
uary, the parties decided that complainant could do a better job 
of disposing of the cabbage, so complainant took over the har- 
vest of the balance of the crop. Complainant packed and sold 
7,464 cartons of the cabbage during the period of January 
10 through January 25, 1957, and a final clean up of the 88 
cartons was shipped on February 19, 1957. Respondent con- 
tends that the lettuce cartons in question were in storage at the 
Arizona Box Company at Phoenix, Arizona, and that this com- 
pany was requested to make the cartons available to complain- 
ant for its use in packing the cabbage. However, the records 
of the Arizona Box Company show that respondent had only 
1,100 lettuce cartons stored with them at Phoenix at the time 
complainant was packing the cabbage in January and February 
1957, and that no additional cartons were received from re- 
spondent until April 8 and 9, 1957, when it shipped 5,940 from 
Imperial Valley, California. 

From the foregoing evidence, we conclude that the only 
agreement between the parties regarding the use of respond- 
ent’s outmoded lettuce cartons in packing the cabbage crop was 
that respondent would be permitted to use them if it saw fit 
to do so. Apparently, respondent did not see fit to use the cartons, 
since it used only 59 of them while it was packing the cab- 
bage, and used crates and sacks for the balance. The fact that 
respondent informed the Arizona Box Company to make the 
lettuce cartons available to complainant after complainant took 
over the harvest of the cabbage is not proof that complainant was 
obligated to use them. Moreover, it is established that respondent 
did not have the claimed 8,320 cartons available at Phoenix, Ari- 
zona, for complainant’s use during the period that complainant 
was harvesting the cabbage. Only 1,100 of the cartons were 
on hand at the time, and the additional 5,940 cartons which 
respondent shipped to the Arizona Box Company from Imper- 
ial Valley, California, were not received until more than two 
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months after complainant had completed the harvest of the 
cabbage. 

It is concluded that the charge in respondent’s accounting of 
$2,286.13 for unused cartons was not in accordance with the 
agreement of the parties and was erroneous, and resulted in 
an underpayment of $1,143.06 to complainant. 


Respondent’s rendering of an incorrect accounting and fail- 
ure to pay complainant the additional $1,143.06 due in connec- 
tion with this transaction were in violation of section 2 of the 
act. 

We shall consider, finally, the accounting which respondent 
rendered to complainant in the lettuce contract dated Novem- 
ber 16, 1956. This contract embraced three acreages of grow- 
ing lettuce which respondent had contracted to purchase from 
the producers, namely, 225 acres purchased from Harmon and 
Kartar Singh, 54 acres purchased from Gulan Mohammed, and 
a small acreage purchased from Sham Singh. The only written 
evidence of the contract was a letter from respondent to com- 
plainant dated November 16, 1956, which provided as fol- 
lows regarding the financial arrangements between the parties: 


“It is further understood that you are to participate in the 
above acreage on a 50-50 basis and that Arthur Gerber & 
Company’s charge to the deal or deals is to be $.85 per car- 
ton for harvesting, packing, and marketing.” 


No mention was made in this letter regarding extra charges 
for the supervision of the growing and cultivation of the 
crops, such as the charges in respondent’s accounting of $2,- 
600 for the salary of Lee A. Beasley and of $1,505.55 for trav- 
el, hotel, and miscellaneous expenses. 


As justification for charging Beasley’s salary to the trans- 
action, respondent claims that it was necessary to have a 
field supervisor to watch over the lettuce acreage in order to 
insure that the producers took proper steps to bring the crop 
to maturity. Respondent contends that Bud Antle agreed orally 
that Beasley should be hired for this purpose. Respondent also 
contends that such charges are normal and customary in joint 
growing ventures of this kind. Respondent contends that the 
charges of $1,505.55 for travel, hotel, and miscellaneous ex- 
penses incurred by Allan Gerber and Ronald Gerber in look- 
ing after the growing and in selling the lettuce after harvest 
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were also normal and customary expenses in joint growing 
ventures such as this. 


We can find no evidence to support the assessment of these 
charges, either on the basis of a specific agreement between 
the parties or on the basis of custom and usage. The only evi- 
dence of an agreement regarding Beasley is Arthur Gerber’s 
testimony that he talked with his brother, Allan Gerber, by 
telephone on November 16, 1956. He said that Allan told 
him that Bud Antle was in the office with him at the time, 
and that Antle had agreed to the hiring of Beasley. But Bud 
Antle denied that he ever made such an agreement. Moreover, 
Allan Gerber’s deposition regarding the purported telephone 
call does not confirm Arthur Gerber’s testimony. Furthermore, 
if there had been a definite arrangement regarding the hiring 
of a special field supervisor, this should have been a part of 
the written contract entered into between the parties. But no 
mention of any such agreement appears in the letter dated 
November 16, 1956, which is quoted in pertinent part above. 


Respondent hired Beasley prior to entering into the con- 
tract with complainant. Beasley’s duties were to locate and 
contract for lettuce acreage in respondent’s behalf and to watch 
over respondent’s interests in the El Centro District of Califor- 
nia. It was Beasley who contracted for the Harmon and Kar- 
tar Singh acreage on November 12, 1956. The contract was 
signed “Arthur Gerber & Company by L. A. Beasley.” In the 
notarized acknowledgment following the signature, L. A. Beas- 
ley is identified as the “Manager of the El Centro Division of 
the Arthur Gerber & Company.” From this it appears that 
Beasley was respondent’s employee, and that he was not hired 
specifically to look after the joint interests of complainant and 
respondent. Arthur Gerber himself testified that it is not cus- 
tomary to charge the salaries of one of the party’s regular 
employees to a joint venture of this kind. 


Another important consideration is the fact that the contract 
between respondent and Harmon and Kartar Singh, which 
constitutes the principal acreage involved in this transaction, 
contained the following provision: 


“Sellers agree that they will supervise the care and 
cultivation of said lettuce and will do or cause to be 
done at Buyer’s expense all things necessary to proper- 
ly care for said lettuce to maturity.” 
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Thus, as part of the consideration of the contract, Harmon 
and Kartar Singh agreed to supervise the care and cultiva- 
tion of the crop. With this agreement, it would be unlikely 
that it would be necessary for the purchasers of the lettuce crop 
to employ a full time supervisor to perform these same func- 
tions. 

Evidence of custom or usage which would support either of 
the questioned charges is lacking in the record. On the con- 
trary the evidence before us indicates that there is no custom 
or usage in this regard. First it should be noted that all three 
contracts between complainant and respondent in this case 
involve growing crops, yet only in the lettuce contract of 
November 16, 1956, is any charge made for the salary of a 
field supervisor, or for traveling, hotel, and miscellaneous ex- 
penses incurred by one of the parties. Thus, even in the three 
transactions before us, there is no pattern of business deal- 
ings between the parties which would support the questioned 
charges, George H. Hobbs, who testified for complainant, said 
that Bud Antle, Inc., had been involved in hundreds of joint 
growing ventures of this type in the past, and he had never 
heard of an instance where the cost of supervision by the original 
buyer was included as a part of the growing expenses. Nor had he 
ever heard of an instance where travel and hotel expenses of one 
of the principals was charged to the joint venture. 

It is concluded that respondent has failed to prove an agree- 
ment with complainant that the salary of Lee A. Beasley, and 
the expenses incurred by members of respondent’s firm for 
travel, hotel, and miscellaneous items in connection with grow- 
ing and selling the lettuce should be charged to the joint ven- 
ture. It is concluded, further, that respondent has failed to 
show that an obligation to pay such salary and expenses arises 
by necessary implication in this transaction by custom or usage. 
Accordingly, it is concluded that the charges in respondent’s 
accounting of $2,600 for Lee A. Beasley’s salary, and of $1,- 
505.55 for travel, hotel, and miscellaneous expenses are erron- 
eous, and resulted in an underpayment to complainant of $2,- 
052.77. Respondent’s rendering of an incorrect accounting 
and failure to pay complainant the additional $2,052.77 due in 
connection with this transaction were in. violation of section 2 
of the act. 

In summary, on the three transactions reparation should 
be awarded to complainant from respondent for $3,932.46, plus 
interest. 
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ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $3,932.46, with interest there- 
on at the rate of 5 percent per annum from May 1, 1957, until 
paid. 

Copies of this order shall be served on the parties and the 
facts and circumstances shall be published. 


(No. 6920) 


SUN-BEAM FRUIT COMPANY v. HECHT PRODUCE COMPANY. PACA 
Docket No. 7759. Decided December 13, 1960. 


Prior Order Vacated 


Upon reconsideration, the order of September 138, 1960, is vacated and re- 
spondent is awarded damages because complainant failed to ship grapes 
which conformed to contract requirements. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER ON RECONSIDERATION 


In this reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.), an order was issued on September 13, 1960, dismissing 
the complaint and also dismissing the counterclaim filed by 
respondent, 


A copy of the order was served upon respondent on Septem- 
ber 15, 1960. On September 22, 1960, which was within the time 
allowed, respondent filed a petition for reconsideration. A copy 
of the petition was served upon complainant’s attorneys on Octo- 
ber 3, 1960, granting complainant 10 days from the receipt 
thereof to file an answer. On October 12, 1960, the time was 
extended to October 19, 1960, for filing an answer to the 
petition for reconsideration. No answer to the petition has 
been filed by complainant. 


In the order of September 13, 1960, it was concluded that 
respondent’s evidence on the question of damages did not es- 
tablish the value at destination of grapes meeting the color re- 
quirements of the contract. The counterclaim, therefore, was 
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dismissed for lack of proof of damages. Respondent in its peti- 
tion for reconsideration takes issue with these conclusions and 
the dismissal of respondent’s counterclaim. Respondent con- 
tends that the conclusions referred to above are contrary to 
the evidence and the testimony submitted at the hearing on 
behalf of respondent. On reconsideration, we are of the opin- 
ion that respondent’s contention is well taken. A review of the 
evidence appears to support respondent’s allegation with re- 
spect to the testimony of two witnesses for respondent, who 
qualified as experts in the handling of grapes, and particularly 
Emperor grapes. 

The order of September 18, 1960, is vacated. Our order in 
this case shall consist of all of that portion of the order of 
September 13, 1960, down to but excluding the final paragraph 
of the conclusions, plus the following: 


Having concluded that complainant failed to deliver grapes 
meeting the requirements of the contract, we conclude further 
that such failure was in violation of section 2 of the act. There 
is then the question of damages resulting from such violation. 


After being qualified, Nathan Hecht testified that the grapes 
in controversy, if they had conformed to the contract upon ar- 
rival at Grand Rapids, Michigan, would job for around $5 or 
$5.50. Peter Hecht testified that he had been in the produce 
business approximately 25 years, including the handling of 
grapes, and that a shipment of grapes such as called for by 
the contract in this case, that is, U.S. No. 1 Extra, in good con- 
dition would have a value on April 5, 1958, at Grand Rapids, 
Michigan, of $5.50 to $6 a lug, job lots. 


In substantiation of the testimony of these two witnesses, there 
is in evidence as respondent’s Exhibit No. 3 the United 
States Department of Agriculture Market News Reports for 
Detroit and Chicago, being the nearest markets to Grand Rap- 
ids, where no market news reports are issued. Since the grapes 
arrived on April 5, which was a Saturday, and no U.S. De- 
partment of Agriculture Market News Reports were issued for 
that date, the Detroit Market News Report of April 3 and the 
Chicago Market News Reports for April 4, 7, and 8 are pertin- 
ent. The Detroit Market News Report of April 3 discloses a job- 
bing value for California 28-lb. lugs of Emperor grapes of $6 
to $6.25. The Chicago Market News Report for Friday, April 
4, shows a jobbing value of California 28-lb. lugs of Emperor 
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grapes, few best, of $6.50 to $7. On Monday, April 7, there 
were too few grapes of this type to quote. At Chicago on April 
8, California 28-lb. lugs of Emperor grapes were quoted, one 
lot, at $7. 

Based upon the testimony of the two witnesses for respond- 
ent and the United States Department of Agriculture Market 
News Reports for the controlling markets, we are of the opin- 
ion that respondent has proven a market value of 28-lb. lugs 
of California Emperor grapes meeting the requirements of the 
contract of not less than $5.50 per lug. Accordingly, respond- 
ent is entitled to damages, based upon complainant’s failure 
to ship grapes which conformed to contract requirements, for the 
difference between the contract price of the grapes and the val- 
ue they would have had at the time and place of delivery if 
they had been up to warranty. Since the evidence establishes 
that the contract price of the grapes, including freight charges, 
was $4,600, and that the shipment, if it had been up to contract, 
would have had a value of at least $5,500, respondent was 
damaged in the amount of $900 as a result of complainant’s 
violation of section 2 of the act. Reparation in the amount of 
$900 should be awarded to respondent, 


ORDER 


The complaint is hereby dismissed. 


Within 30 days from the date of this order, complainant shall 
pay to respondent, as reparation, $900, with interest thereon at 
the rate of 5 percent per annum from May 1, 1958, until paid. 


The facts and circumstances as set forth herein shall be pub- 
lished. 
Copies of this order shall be served upon the parties. 


(No. 6921) 


S. & D. WoLF Co. v. R. PATT BROKERAGE, INC. PACA Docket No. 
7980. Decided December 14, 1960. 


Petition for Reconsideration—Dismissal 


The order of October 18, 1960, is supported by the evidence and the law 
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applicable thereto and petitioner’s petition for reconsideration is dis- 
missed. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER DISMISSING PETITION TO REHEAR AND RECONSIDER 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). An order was issued on October 18, 1960, awarding 
reparation to complainant against respondent, with interest. A 
copy of this order was served upon respondent on October 20, 
1960. On November 15, 1960, the Department received a letter 
from respondent asking that the order of October 18 be re- 
considered. A stay order was thereafter issued on November 16, 
1960, staying the order of October 18, 1960, pending the issu- 
ance of a further order in this proceeding, and giving respond- 
ent additional time, to December 1, 1960, in which to file a 
more detailed petition for reconsideration. Respondent filed a 
Petition to Rehear and Reconsider on December 1, 1960, as- 
signing numerous grounds as error in connection with the is- 
suance of the order of October 18, 1960. 

We have reviewed the order of October 18, 1960, and are 
of the opinion that that order is supported by the evidence and by 
the law applicable thereto and that the petitioner’s allegations 
of error with respect thereto are without merit, and it is so 
concluded. The motion to rehear and reconsider is therefore 
denied and the stay order of November 16 1960, is vacated. 
The reparation awarded in the order of October 18, 1960, shall 
be paid within 30 days from the date of this order. 

This order shall be published and copies hereof shall be 
served upon the parties. 


(No. 6922) 


R. C. JAMES v. CAL-MEX CORPORATION AND A. W. BEEGEL. PACA 
Docket No. 8045. Decided December 15, 1960. 


“ Denial of Motion to Reopen 


Respondent Beegel’s claim of not understanding the procedure is without 
merit and his motion to reopen after default is denied. 


Decision by Thomas J. Flavin, Judicial Officer 
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ORDER DENYING MOTION TO REOPEN AFTER DEFAULT 


In this proceeding under the Perishable Agricultural Commod- 
ities Act, 1930, as amended (7 U.S.C. 499a et seq.), an order 
was issued on August 4, in 1960, awarding reparation to com- 
plainant against respondents jointly and severally. A copy of the 
order was served upon respondent Beegel on August 5, 1960, and 
upon respondent Cal-Mex Corporation on August 20, 1960. 
Counsel for respondent Beegel, in a telegram dated August 8, 
1960, stated that he would file a motion to reopen the pro- 
ceeding after default pursuant to section 47.25 (e) of the 
rules of practice (7 CFR 47.25(e)). Respondent Cal-Mex Cor- 
poration, in a telegram dated August 9, 1960, requested that 
the proceeding be reopened after default but failed to give 
any reason for not filing an answer to the formal complaint. 
The order of August 4, 1960, was stayed August 17, 1960, 
pending the issuance of a further order in this proceeding, and 
each respondent was allowed additional time, until September 
1, 1960, in which to file a motion to reopen after default. 


On August 18, 1960, respondent Beegel filed a motion to 
reopen after default. A copy of the motion was served upon 
complainant, who filed objections to the motion being granted. 
Respondent Cal-Mex Corporation did not file a motion to reopen 
after default. 


In his motion to reopen after default, respondent Beegel states, 
inter alia, that his lack of familiarity with the procedure fol- 
lowed by the Department in the handling of proceedings under 
the act was the cause of his failure to file an answer to the 
formal complaint. Specifically, this respondent avers that, by 
letter dated April 30, 1960, he requested from the Department 
an extension of time in which to attempt and/or to effectuate 
a settlement in regard to the matters involved in this proceed- 
ing; that he received no reply regarding his request; that the 
Department’s silence regarding the extension, plus Beegel’s un- 
familiarity with the procedure involved, led this respondent to 
believe that the extension of time requested had been granted; 
and that he was not disabused of this impression and was, 
therefore, later taken unawares by the Department’s default 
order, issued against him in complainant’s favor, on August 4, 
1960. 


A close examination of respondent Beegel’s petition reveals 
that it is grounded basically upon his contention that he was 
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lulled into a sense of false security by the combination of the 
Department’s action in failing to notify him that his requested 
extension of time was granted, plus Beegel’s own lack of knowl- 
edge regarding the procedure under which these proceedings 
under the act are determined. 

Considering first that part of respondent Beegel’s petition deal- 
ing with the Department’s alleged failure to answer his request 
for an extension of time, the records reveal! that this respond- 
ent, by letter dated May 4, 1960, was granted an extension of 
time, to May 23, 1960, in which to effect settlement or to file 
an answer to the formal complaint. While respondent Beegel 
contends that no reply to his request of April 30 was ever re- 
ceived by him, the record indicates that a reply was mailed 
by the Department to Beegel giving him an extension of time, 
to May 23, 1960. 

Considering next respondent Beegel’s contention that he is 
unfamiliar with the procedure used under the act, we are moved 
to point out in this opinion that the records of the Department 
would seem to indicate otherwise. Specifically, the records indi- 
cate that in another proceeding before the Department, Sinaloa 
Valley Distributors v. A. W. Beegel, PACA Docket No. 8035, 
respondent, prior in time to the proceeding which we are here 
dealing with, specifically requested and was specifically granted 
definite extensions of time within which to file an answer in 
that proceeding. As we stated in the Sinaloa case, ‘While re- 
spondent states that he is not familiar with the handling of 
proceedings under the Perishable Agricultural Commodities Act, 
the fact remains that respondent expressly requested three ex- 
tensions of time in this proceeding prior to June 4 in which to 
file an answer and three times was expressly granted additional 
time in which to pursue his course of action. Since respondent 
thus understood the necesity of expressly obtaining additional 
time on these three earlier occasions, we have difficulty believing 
that he later would conclude that no express permission was 
needed when he desired the greater privilege of an indefinite ex- 
tension.” The quoted language becomes both germain and ap- 
plicable to this proceeding when we realize that two of the 
three extensions of time referred to in the quoted language 
were asked for by respondent and granted to him by the De- 
partment prior to the complaint in this proceeding being served 
upon Beegel. 

We have considered respondent Beegel’s motion to reopen 
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this proceeding after default, and it is our conclusion that the 
motion to reopen, to allow respondent the privilege of filing an 
answer in this proceeding, based upon his claim of not under- 
standing our procedure, is without merit. The motion is, there- 
fore, denied and the stay order of August 17, 1960, is vacated. 
The reparation awarded in the order of August 4, 1960, shall 
be paid within 30 days from the date of this order. 


We should like to note briefly that our ruling and order on 
this petition do not leave respondents without further remedy, 
since respondents, under section 7 of the act, may appeal to 
court. 

This order shall be published. 

Copies hereof shall be served upon the parties. 


(No. 6923) 


SINALOA VALLEY DISTRIBUTORS v. A. W. BEEGEL. PACA Docket 
No. 8035. Decided December 15, 1960. 


Denial of Motion to Reopen 


Respondent’s claim of not understanding the procedure is without merit 
and his motion to reopen after default is denied. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER DENYING MOTION TO REOPEN AFTER DEFAULT 


In this proceeding under the Perishable Agricultural Com- 
modities Act, 1930, as amended (7 U.S.C. 499a et seq.), an 
order was issued on August 4, 1960, awarding reparation to com- 
plainant in the amount of $15,530.86. A copy of the order was 
served upon respondent on August 5, 1960. On August 9, 1960, 
the Department was informed by telegram from respondent’s 
attorney that respondent’s failure to file an answer to the for- 
mal complaint was inadvertent and was due to respondent’s mis- 
understanding of the Departments’ procedure. The telegram also 
advised the Department that respondent intended filing a mo- 
tion to reopen after default. The order of August 4, 1960, was 
therefore stayed on August 17, 1960, pending the issuance of a 
further order in this proceeding and respondent was given un- 
til September 1, 1960, to file a motion to reopen the proceeding 
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after default, pursuant to section 47.25(e) of the rules of 
practice (7 CFR 47.25(e)). The motion was thereafter filed by 
respondent on August 18, 1960. 


Respondent, in his motion, recites the following facts, in 
brief; that he was served with a copy of the formal complaint 
on February 11, 1960; that, at respondent’s request, an extension 
of time for answering said complaint was granted by the De- 
partment, to April 1, 1960; that respondent, on March 26, 1960, 
again asked for an extension of time in which to file his an- 
swer, and was given until May 1, 1960, in which to do so; that, 
at respondent’s request, a third extension of time was granted 
by the Department to respondent, to May 25, 1960, within which 
to file his answer; and that on June 28, 1960, respondent, hav- 
ing not yet filed an answer in this proceeding, received a let- 
ter from the Department stating that the complaint was being 
transmitted to the Office of the Secretary for formal action. 
Respondent further states that, on August 5, 1960, he was 
served with a copy of the default order issued in this proceed- 
ing on August 4, 1960. 


Respondent’s reasons for failing to file an answer to the for- 
mal complaint within the time allowed by the Department, as 
set forth in his motion, are two-fold: first, respondent states 
that he thought the matter could be settled between himself 
and complainant in an amicable fashion if enough time was al- 
lowed by the Department; second, that he had written to the 
Department on June 4, 1960, asking—in substance—for an ex- 
tension of time for an unspecified period to accomplish this 
settlement; that he heard nothing from the Department in 
regard to this letter and considered that the Department’s 
silence implied acquiescence to his request; and that the De- 
partment’s letter of June 28, 1960, addressed to respondent did 
not dispel this impression because respondent failed to under- 
stand exactly what the letter meant. 

It is our opinion, and we so conclude, that ample time was 
granted respondent to present a defense to the allegations 
contained in the formal complaint, but that respondent failed to 
avail himself of these opportunities. Respondent stresses the fact 
that during the period covered by the extensions that he was 
actively negotiating with complainant in'an attempt to reach a 
settlement. While it is the Department’s policy to encourage 
parties participating in proceedings brought under the act to 
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settle their differences among themselves, there clearly must 
be some limit drawn with respect to the time granted in the 
filing of the answer if the rights of the complaining party are 
not to be prejudiced by too great a generosity on the part 
of the Department in this respect. We consider that the De- 
partment’s position in this respect was made clear when they 
wrote respondent, on May 4, 1960, on the occasion of grant- 
ing a third extension of time, that “. . . we are granting you 
an additional extension of time to May 25 in which to either 
effect settlement or to file your answer to the formal com- 
plaint.” (Emphasis ours.) 


In concluding, we wish to point out that respondent’s state- 
ment, to the effect that he construed the Department’s silence 
following his letter of June 4, 1960, as consent to an indefinite 
extension of time in which to make a settlement or to file an 
answer, is not convincing. While respondent states that he is 
not familiar with the handling of proceedings under the Per- 
ishable Agricultural Commodities Act, the fact remains that re- 
spondent expressly requested three extensions of time in this 
proceeding prior to June 4 in which to file an answer and three 
times was expressly granted additional time in which to pur- 
sue his course of action. Since respondent thus understood the 
necessity of expressly obtaining additional time on these three 
earlier occasions for limited extensions of time, we have dif- 
ficulty believing that he later would conclude that no express 
permission was needed when he desired the greater privilege of 
an indefinite extension. 


We have considered respondent’s motion to reopen this pro- 
ceeding after default, and for the reasons stated, we find re- 
spondent’s motion to reopen and to allow the filing of an an- 
swer to be without merit. The motion is therefore denied and 
the stay order of August 17, 1960, is vacated. The reparation 
awarded in the order of August 4, 1960, shall be paid within 
30 days from the date of this order. 

We should like to note briefly that our ruling and order on 
this petition do not leave respondent without further remedy, 
since respondent, under section 7 of the act, may appeal to 
court. 

This order shall be published and copies shal} be served 
upon the parties, 
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(No. 6924) 


E. A. WHITE Fruit Co. v. JOSEPH NORTHWEST. PACA Docket 
No. 7702. Decided December 15, 1960. 


Consignment Transactions—Reasonable Care 
and Diligence 


Complainant failed to establish that respondent did not exercise reasonable 
care and diligence in handling the consignment transactions and the 
complaint as to them is dismissed. 


Cox, Ware, Stellmon & O’Connell, of Lewiston, Idaho, for complainant. 
Splawn & Bounds, of Yakima, Washington, for respondent. Mr. Karl 
A. Kern, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishabie Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
The formal complaint was filed May 21, 1959. Complainant seeks 
reparation in the amount of $3,912.16, which is alleged to be 
the damages sustained in connection with respondent’s dis- 
position of apples for complainant’s account. 

A copy of the report of investigation prepared by the Depart- 
ment was served upon complainant on July 13, 1959. A copy 
of the formal complaint and a copy of the report of investiga- 
tion were served upon respondent on the same date. 

Respondent’s answer was filed on July 20, 1959, and con- 
tained a request for an ora] hearing. Respondent denied gener- 
ally the material allegations of the complaint. 

An oral hearing was held at Yakima, Washington, on May 2, 
1960, which continued into the following day. Both parties 
were represented by counsel. Two witnesses testified on behalf 
of complainant. One witness testified on behalf of respondent. 
Briefs were submitted by both parties. 


FINDINGS OF FACT 


1. Complainant is an individual, E. A. White, doing bus- 
iness as E. A. White Fruit Co., whose address is Post Office 
Box 304, Lewiston, Idaho. 


2. Respondent is an individual, Hilliard H. Joseph, doing 
business as Joseph Northwest, whose address is Post Office 
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Box 581, Yakima, Washington. At the time of the transactions 
involved herein, respondent was licensed under the act. 


38. In the latter part of September 1957, respondent visited 
complainant in Lewiston, Idaho, and inspected complainant’s 
packing and storage facilities, and also apple orchards in the 
vicinity. On or about October 1, 1957, they entered into an 
agreement whereby respondent, as agent or broker for com- 
plainant, would sell in interstate or foreign commerce apples 
packed by complainant on an f.o.b. shipping point basis or at 
auction. The Delicious, Stayman and Rome apples were to be 
shipped when packed and the Winesap apples were to be stored 
until sold. Respondent was to receive a commission of 10 cents 
per box and, where necessary, was to use the services of a 
terminal broker. 


4. Pursuant to the foregoing agreement, on or about Octo- 
ber 18, 1957, complainant shipped car NP 91751, containing 798 
boxes of Delicious apples from Lewiston, Idaho, to respondent 
at Kansas City, Missiouri. On or about October 25, 1957, re- 
spondent diverted the shipment to Gianukos-Mandolini Co. of 
Chicago, Illinois, to be sold for complainant’s account. On or 
about October 30, 1957, respondent sold the shipment to Gi- 
anukos-Mandolini Co. for $2,696, f.o.b. Lewiston, Idaho, which 
amount respondent received. Respondent paid complainant $2,- 
568.32, being the purchase price of $2,696, less respondent’s 
brokerage of $79.80 and a terminal brokerage of $47.88. Sub- 
sequently, respondent acknowledeged that the deduction of $47.88 
was in error. Gianukos-Mandolini Co. resold the apples at auc- 
tion, part on October 31 and the balance on November 4, 1957, 
for net proceeds of $3,055.04. 


5. On or about October 26, 1957, complainant shipped car 
NP 91596, containing 798 boxes of Delicious apples to respond- 
ent at Kansas City, Missouri. Respondent diverted this car to 
Gianukos-Mandolini Co. which sold the apples at auction on 
November 12, 1957, for gross proceeds of $2,792.10. The ex- 
penses were $828.87 for freight, $4 for inspection, and com- 
mission of $195.45, leaving net proceeds of $1,763.78. Respond- 
ent paid complainant this amount, less his brokerage at $79.80, 
or a balance of $1,683.98. 


6. On or about November 2, 1957, complainant shipped 911 
boxes of Delicious and Rome apples in car NP 91257 from Lew- 
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iston, Idaho, to respondent at Kansas City. Respondent diverted 
the shipment to Gianukos-Mandolini Co., which sold it at auc- 
tion for gross proceeds of $2,247.20. After deducting freight of 
$948.23, inspection of $6.50, and commission of $157.30, the 
net proceeds were $1,135.17. Respondent paid complainant $1,- 
044.07, the net proceeds less respondent’s brokerage of $91.10. 


7. On or about November 2, 1957, complainant shipped 960 
boxes of Delicious, Stayman and Rome apples in car NP 91690 
from Lewiston to respondent at Kansas City. Respondent divert- 
ed the shipment to Gianukos-Mandolini Co. which sold the ap- 
ples at auction on November 21, 1957, for gross proceeds of 
$1,987.50. After deducting expenses of $988.17 for freight, $2.60 
for catalog, $4 for inspection and $139.13 for commission, 
the net proceeds were $853.60, which amount was paid to re- 
spondent. He deducted a brokerage of $96 and paid complain- 
ant the difference of $757.60. 


8. On November 30, 1957, complainant completed the pack- 
ing of the extra fancy Winesap. On December 2 he mailed 
respondent a manifest showing 2,921 boxes and on January 
14 he mailed respondent a corrected manifest showing 2,910 
boxes. On January 16, 1958, respondent advised complainant 
by letter that if he could get an inspection at present on 
the apples respondent might be able to sell the entire block. 
The following day, complainant wrote that he would be happy 
to consider any orders for the entire block or any part there- 
of and that in his opinion the apples would pass inspection. On 
January 20, respondent wired complainant as follows: 


“HAVE OFFER ENTIRE BLOCK EXSAPS $2.50 
NET TO YOU SUBJECT U.S. STANDARDS POSSI- 
BLY F V 294 WILL FIND OUT SHIPMENT BY 
WEDNESDAY PROBABLY WITHIN 30 DAYS.” 


9. On or about January 21, 1958, following receipt of re- 
spondent’s wire, complainant telephoned respondent. In this 
conversation respondent suggested that complainant obtain a 
preliminary federal inspection of the extra fancy Winesaps in 
the warehouse. On January 24, complainant advised respond- 
ent’s office that the inspector was of the opinion that the apples 
would meet export standards. On January 25, respondent wrote 
complainant as follows: 


“We submitted the inspection to two different buyers 
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one of whom is an Export deal and should hear some 
thing Monday at which time we will advise you.” 


10. On January 26, complainant wired respondent that the 
apples 113 size and larger had been repacked because of decay 
and to advise whether the buyer wanted these apples as well as 
the smaller ones. On January 27, 1958, respondent wired 
complainant “Have Extras Sold .. .” That same day com- 
plainant sent respondent the following telegram: 


“PLEASE ADVISE WHETHER TODAYS TELE- 
GRAM REFERS TO ALL EXTRAS OR JUST THOSE 
REPACKED, ALSO WHETHER PROMPT INSPEC- 
TION, ACCEPTANCE AND PAYMENT ARE FULLY 
PROTECTED IN ACCORDANCE AGREEMENT 
REACHED IN OUR TELEPHONE CONVERSATION. 
WE WISH TO AVOID CHANCE OF ANY WRONG 
CONCLUSIONS BEING REACHED BY EITHER OF 
US.” 


11. On January 29, 1958, respondent sent complainant the 
following telegram: 


“DEFINITELY SOLD EXSAPS 150/216 ENOUGH 
138s TO MAKE TOTAL 1600 BOXES $2.50 NET 
SHIPMENT 1ST OR 38RD WILL ADVISE BY 
LETTER.” 


The subsequent letter advised complainant to ship both cars 
on February 4; to obtain a U.S. Standards for export inspec- 
tion and a Washington State Sanitary inspection; and to have 
the Washington State Inspection Department stamp the boxes 
with an emblem for Germany. 


12. On January 31, 1958, complainant replied to respondent 
by letter: 


“We received your letter of the 30th, giving us loading 
and shipping instructions on the two cars of Extra 
Fancy apples; and we immediately called your office 
advising that it would be almost impossible to have both 
cars ready by February 4th, as we were finding it 
necessary to repack almost everything. Also that the 
Inspector had no German Emblem stamps and did not 
know where to get one. 


“Unless we hear from you with different instruc- 
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tions, we will keep on repacking until we reach 1600 
boxes, and if both cars are not ready on February 4th, 
will bill out the car that is ready and await loading 
instructions on the second.” 


18. On February 4 and 5 complainant shipped a total of 
1,300 boxes of extra fancy Winesap apples. Complainant re- 
ceived payment from respondent for these apples. 


14. On February 12, 1958, complainant wrote respondent 
that it had 551 boxes of the larger extra fancy Winesaps from 
a repack on January 25 and the other 910 boxes were repacked 
on February 10, and enclosed the two manifests. On February 
24, 1958, respondent advised complainant that he had not re- 
ceived the manifests. Copies were sent to respondent on March 
1. Subsequently, respondent advised complainant that the buy- 
er in Germany was no longer interested in the apples. 


15. On or about March 16, complainant found it necessary 
to repack the 1,461 boxes which reduced the number of boxes to 
1,051. Complainant shipped the apples on consignment to Pacif- 
ic View Produce Co., Los Angeles, California, part on March 
22, 1958, and the balance on March 29. This firm sold the 
apples and complainant realized net proceeds of $809.06. 


16. The informal complaint as to car NP 91751 was filed 
on March 5, 1959, and the informal complaint as to the other 
apples was filed on March 3, 1958, both within 9 months after 
the alleged causes of action accrued. 


CONCLUSIONS 


Of the four cars of Delicious, Stayman and Rome apples in- 
volved herein, car NP 91751 was the first to be shipped, the 
date being October 18, 1957. This car was not included in com- 
plainant’s informal complaint which the Department received 
March 3, 1958, because the facts on which complainant claims 
damages first became known to complainant on or about March 
3, 1959, as a result of the Department’s investigation. Accord- 
ing to respondent’s account of sales on this car, dated Novem- 
ber 7, 1957, the “net received” by respondent was $2,696. Com- 
plainant testified that he was well satisfied with the selling price 
of car NP 91751 until he discovered from the investigation that 
said car had been sold by Gianukos-Mandolini Co. on the Chi- 
cago auction for net proceeds of $3,055.04. Complainant’s claim 





te es - e 


Da Om te Om St oe D> 


ic) 


tl 


t 


— a SS 


E. A. WHITE v. JOSEPH NORTHWEST 1493 
Cite as 19 A.D. 1488 


of damages in regards this car is the difference between this 
amount of $3,055.04 and $2,696. 

In support of his claim, complainant introduced in evidence 
a copy of respondent’s invoice to Gianukos-Mandolini Co. dated 
October 29, 1957, wherein that company was requested to 
handle the car for respondent’s account. Copy of a corrected 
invoice dated November 4, 1957, was also introduced showing 
that the transaction had been changed from a consignment to 
an f.o.b. sale to Gianukos-Mandolini Co., the price being $2,- 
696. Complainant assumed that car NP 91751 had been en- 
tirely sold on October 31, 1957, as indicated in Exhibit 2A, 
page 3, of the Department’s report of investigation, and con- 
cluded that respondent had not truly and correctly accounted 
to complainant. At the hearing, however, it was called to com- 
plainant’s attention that acccording to the auction records of 
Gianukos-Mandolini Co. approximately half of the car had 
been sold on October 31, 1957, and that the other half of the 
car had been sold on November 4, 1957. Respondent testified 
that because of the volume of his business, his invoices are pre- 
pared days after the telephone agreements, that the initial con- 
signment arangement had been made several days before the 
invoice dated October 31, 1957, and that the November 4, 
1957, date of the corrected invoice reflected a telephone agree- 
ment of probably about October 30, 1957. 


We believe the evidence warrants the conclusion that the in- 
itial consignment transaction between respondent and Gianukos- 
Mandolini Co. was changed to an f.o.b. sale before the car was 
sold by Gianukos-Mandolini Co. at auction. Complainant appar- 
ently preferred f.o.b. sales and claims to have instructed re- 
spondent to sell at auction only when absolutely necessary. 
Moreover, complainant has made no claim that respondent re- 
ceived more than $2,696 for the car. As to the terminal broker- 
age of $47.88 deducted by respondent in his accounting to 
complainant, respondent admitted this error on the part of his 
billing clerk. Except for this amount, it is concluded that com- 
plainant has failed to establish that respondent did not truly 
and accurately account for car NP 91751. 

As to the other three cars, complainant alleged, in effect, in 
the formal complaint that the commission of Gianukos-Mand- 
olini Co. was unreasonable and should not have exceeded $40 per 
car. Complainant seeks reparation from respondent for the dif- 
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ference between the commission charged and $40 per car, or 
$155.45 on NP 91596, $117.30 on NP 91257, and $99.13 on NP 
91690. 

From the evidence, it appears that Gianukos-Mandolini Co. 
consented to sell the three cars at auction for a 7 percent 
commission and assume the auction and federal inspection 
charges, and respondent agreed to this. Until the hearing, 
complainant apparently had not been aware that Gianukos- 
Mandolini Co. had assumed the auction charges of approxi- 
mately 2 percent which made its commission approximately 5 
percent. Complainant states in his brief that the damages 
claimed should be reduced by the amount of the auction charges 
but he urges that the usual or customary terminal brokerage 
is only 5 cents per box or $40 per car and that respondent 
should not have agreed to a higher charge. In this connection, 
complainant testified that in dealings with respondent in prior 
years the terminal brokerage charged ranged from $40 to $45 
per car. 

During the investigation of the informal complaints, it was 
developed that the customary charges of three brokers in Chi- 
cago for putting Washington apples through the auction in 
Chicago varied from 6 cents per box, plus auction charges, to 
$80 per car plus auction charges. However, respondent testified 
that these three brokers do not have the same facilities as Gi- 
anukos-Mandolini Co., such as a warehouse, and that this com- 
pany, unlike the others, buys at the auction, when necessary, to 
enhance the prices. According to respondent Gianukos-Mando- 
lini Co. is one of the largest and best wholesalers of apples 
and for this reason he thought this firm could do as well or better 
than anyone else, particularly where these three cars were mixed 
as to variety, grades and sizes which made them more difficult to 
sell, and the supply of apples in Chicago at that time was un- 
usually large. In conclusion, respondent added that the charge 
was reasonable and fair. Under these circumstances, we are 
unable to conclude that complainant has established that re- 
spondent failed to act with reasonable care and diligence in 
engaging Gianukos-Mandolini Co. to dispose of the apples. 

By far the greater share of complainant’s claim concerns the 
extra fancy Winesaps. Complainant alleges in the formal com- 
plaint that all of these apples were sold by respondent on January 
27, 1958, to an undisclosed purchaser and that respondent neglect- 
ed and refused to furnish shipping instructions thereafter for 
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1,461 boxes. In the alternative, complainant alleges that respond- 
ent made a false and misleading statement for a fraudulent pur- 
pose when he informed complainant that all the apples had been 
sold. Complainant seeks to recover damages at $3,181.24, which 
figure complainant arrives at by charging respondent $2.50 for 
each of 1,461 boxes, plus a charge of $501.80 for repacking 
the 1,461 boxes which reduced the number of boxes to 1,051, a 
shrinkage of 410 boxes. From this total of $4,154.30 is deduct- 
ed $809.06, the net proceeds received from Pacific View Pro- 
duce Co. of Los Angeles, California, and $164, a 40-cent credit 
on each of the 410 empty boxes. 


Complainant urges that he interpreted respondent’s telegram 
of January 27 (Finding of Fact No. 10) to mean that all of the 
extra fancy Winesaps in storage had been sold because respond- 
ent in his telegram of January 20 (Finding of Fact No. 9) re- 
cited an offer for the “entire block.” On the other hand, respond- 
ent contends that the sale mentioned in his telegram of Jan- 
uary 27 was contingent on complainant furnishing a federal 
inspection certificate, showing that the apples met U.S. Stand- 
ards for export, for approval by the prospective buyers. In 
support of his position, respondent points out that his letter 
of January 16 refers to “an inspection at present.” Respondent 
further contends that, although complainant failed to furnish 
such certificate, the German broker with whom he was deal- 
ing agreed to take two carloads without the prior approval 
of a certificate. 


On many important points the evidence is either not clear or 
incomplete, such as the understanding entered into between 
respondent and the German broker, including the number of 
boxes. The parties agree, however, that in the sale of apples 
for export it is customary for the seller to furnish to a prospec- 
tive buyer a manifest and a federal inspection certificate show- 
ing that the apples meet the U.S. Standards for export. Nev- 
ertheless, complainant urges that it did not know that re- 
spondent’s offer pertained only to export sales and further 
that in a telephone conversation initiated by complainant on 
or about January 21, 1958, respondent agreed that a prelimin- 
ary inspection was all that was required. Complainant stated 
in a letter to the Department dated June 26, 1958, that in this 
conversation he advised respondent that complainant would 
accept the offer if the apples met export requirements and that 
respondent suggested that complainant obtain a preliminary in- 





1496 PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 19 A.D. 1488 


spection. Continuing, complainant stated that this inspection 
was made and the results were telephoned to Mrs. Anderson, 
an employee in respondent’s office on January 24. Respondent 
does not share in complainant’s interpretation of the conver- 
sation, contending that the necessity for obtaining a certificate 
was never altered. 


The evidence further indicates that in the conversation on 
or about January 21, complainant first advised respondent that 
it would be necessary to repack some of the apples because of 
decay. Perhaps this was the reason why complainant telephoned 
respondent and also why respondent suggested a preliminary in- 
spection. Admittedly, a federal inspection certificate could not be 
issued prior to repacking. Respondent did not state when the 
German broker was notified of the necessity for repacking but 
he submitted in evidence a cable from such broker dated Jan- 
uary 28, 1958, advising that two cars should be shipped and 
“Bruns Abstains Assumes Freshly Packed Working Elsewhere 
Please Offer Additional.” Respondent testified that “Bruns” 
was probably one of the buyers. The implication is that this 
buyer reneged on the sale because of the repacking through no 
fault of respondent, and for which respondent is not responsible. 


In any event, complainant’s position that respondent’s tele- 
grams of January 20 and 27 led him to believe that the en- 
tire block had been sold appears to be inconsistent with com- 
plainant’s telegrams of January 26 and January 27. In the 
latter telegram complainant asked whether the sale covered 
“All Extras or Just Those Repacked.” When respondent re- 
plied on January 29 that only two carloads of apples had been 
“Definitely Sold . . .”, the inference was clear that no definite 
sale existed as to the remainder. Any misunderstanding on com- 
plainant’s part arising out of respondent’s telegram of Jan- 
uary 27, was thus dispelled on January 29 before complainant 
was damaged or prejudiced thereof. It is concluded that the 
complaint with respect to the Winesaps should be dismissed. 


The failure of respondent to pay complainant the sum of 
$47.88 on car NP 91751 is in violation of section 2 of the 
act. Reparation should be awarded to complainant in that 
amount, with interest. 


ORDER 
Within 30 days from the date of this order, respondent shall 
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pay to complainant, as reparation, the sum of $47.88, with 
interest thereon at the rate of 5 percent per annum from De- 
cember 1, 1957, until paid. 


The facts shall be published. 
Copies hereof shall be served upon the parties. 


(No. 6925) 


FLEMING BRos. v. HAMILTON PRODUCE Co. PACA Docket No. 
7775. Decided December 20, 1960. 


Jurisdiction of Secretary—Dismissal 
Since there is no showing that respondent was subject to license under the 
act, the Secretary has no jurisdiction in this matter and the complaint 
is dismissed. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER OF DISMISSAL 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). By formal complaint filed on August 13, 1959, complain- 
ant, Fleming Bros., seeks to recover from respondent, Hamilton 
Produce Co., the sum of $2,785.50, alleged to be the balance 
of the purchase price of 17 carloads and part or full truck- 
loads of seed potatoes sold and delivered to said respondent in 
March, April and May 1958. 


A copy of the formal complaint and & copy of the Depart- 
ment’s report of investigation were mailed to Hamilton Produce 
Co., P. O. Box 1019, Wenatchee, Washington, on October 2, 
1959. These documents were accepted at the above address on 
October 7, 1959, as indicated by the return receipt card which 
is signed by initials “J.D.H.” A copy of the report of investiga- 
tion was served upon complainant on October 6, 1959. On Octo- 
ber 26, 1959, attorneys Whitmore & Whitmore of Wenatchee, 
Washington, filed a motion to dismiss the complaint on the 
ground that the respondent named in the complaint has no 
legal existence and is not licensed under the Perishable Agricul- 
tural Commodities Act, and the further ground that it is im- 
possible to make answer to the complaint of the complainant, 
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inasmuch as there is no such entity as “Hamilton Produce Co.” 

The motion to dismiss was served upon complainant on No- 
vember 2, 1959, and complainant was requested to give an ex- 
pression of its views or any facts complainant might have 
which would have a bearing on the matters contained in the 
motion. Complainant has indicated that it is opposed to the 
granting of the motion, and contends “that Norman Hamilton 
owes me the sum of money in question.” 


The Department’s license records show that a _ corpor- 
ation known as the “Hamilton Produce Company” was is- 
sued a license on October 31, 1955. This license was renewed 
on October 31, 1956, for one year. The license of “Hamilton 
Produce Company” was not renewed on October 31, 1957, and 
no license has since been issued to “Hamilton Produce Com- 
pany.” It is clear that while Hamilton Produce Company was 
licensed for a period of 2 years, such company was not licensed 
at the time of the transactions complained of herein, which 
transactions occurred in March, April, and May 1958; and 
there is no showing that this company was subject to license 
at such time. It follows that the Secretary has no jurisdiction 
in this matter. Accordingly, the motion to dismiss the com- 
plaint is granted and the complaint filed herein is dimissed for 
lack of jurisdiction. 


Copies of this order shall be served upon complainant and 
upon attorneys Whitmore & Whitmore, who filed the motion to 
dismiss. 


(No. 6926) 


FRED G. HILVERT Co., INC. v. S. STROCK & Co., INC. AND/OR 
S. N. BEARD & CoMPANY. PACA Docket No. 7714. Decided 
December 22, 1960. 


Petition for Reconsideration—Dismissal 


It is concluded, after considering the points raised in complainant’s peti- 
tion for reconsideration, that the evidence and the law support our 
decision of September 22, 1960, 


Decision by Thomas J. Flavin, Judicial Officer 
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ORDER DISMISSING PETITION FOR RECONSIDERATION 


In this proceeding under the Perishable Agricultural Com- 
modities Act, 1930, as amended (7 U.S.C. 499a et seq.), an 
order was issued on September 22, 1960, awarding reparation 
to complainant in the sum of $340.91, with interest. This order 
was served on complainant on September 30, 1960. A petition 
for reconsideration was filed by complainant on October 10, 
1960, after having been granted an extension of time until 
October 15 in which to file the petition. A copy of the petition 
was served on respondents, who filed an answer on October 31, 
1960. 

Complainant contends that Findings of Fact 18 and 20 do 
not “truly reflect the true picture”, that the findings are cor- 
rect as far as they go, but do not include other facts which 
complainant feels are important to a decision in its favor. 
Complainant again objects to the testimony by deposition of 
Samuel Strock as to the offers that were made for the lettuce 
in Boston and contends that the conclusion that the lettuce was 
in unsuitable shipping condition because of damage by “pink 
rib” is inconsistent with other decisions concerning serious de- 
fects in lettuce on arrival at destination. 


Finding of Fact No. 18 was that “Upon learning that Strock 
was abandoning car PFE 46389 to the carriers, complainant 
contacted Walter Markham, a buying broker, in an effort to sell 
the lettuce. Complainant was informed by Markham that he 
could not dispose of the lettuce in Boston.” Complainant states 
that Markham was not in Boston, but was in Salinas, California, 
and infers that this should have been included in the finding. 
It is also pointed out that there could have been many rea- 
sons why Markham was unable to sell the lettuce in Boston 
other than the fact that it was damaged by pink rib. 


The finding did not state nor in any way infer that Markham 
was in Boston. The testimony which was given by complainant’s 
sales manager was that Markham had an office in both Salinas 
and Phoenix and that he did not recall where Markham was at 
the time the request was made to sell the car of lettuce. Upon 
being informed by Markham that he could not sell the lettuce in 
Boston, complainant diverted it to New York. Evidence in the 
record indicates that the complainant tried through others to 
sell the lettuce in Boston but was unable to do so at a price 
that would pay freight charges. 
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It is logical to assume that complainant would not have 
diverted the car to New York, involving additional costs, if 
it could have been disposed of in Boston. The transaction was 
between complainant and Markham and if there were rea- 
sons other than poor quality why Markham could not sell the 
lettuce in Boston, complainant had every opportunity to put 
them into evidence at the hearing. This it did not do. From all 
of the available evidence the only logical inference that can be 
drawn is that the lettuce in car PFE 46389 would not bring 
freight charges in Boston on December 3, 1958. 


Complainant states that Finding of Fact No. 20 is correct 
but objects because it does not take into consideration the 
fact that the lettuce was not sold until December 10, 1958. Al- 
though the account of sale is dated December 10, 1958, there 
is no evidence in the record that this was the date on which 
the lettuce was sold in New York. Moreover, this finding mere- 
ly established the returns realized from the sale of lettuce for 
the purpose of computing damages, and was not used as a 
measure of the value of the lettuce on December 3, 1958. The 
lettuce was diverted to New York by complainant. It was com- 
plainant that directed it to D. M. Rothman for sale. If the 
sale was not made promptly, or the maximum price realized 
from the lettuce, the fault lies not with respondents. 


Exception is again taken to the admission of that part of the 
deposition of Samuel Strock in which he testifies that buyers’ 
bids on the lettuce ranged from $1.00 to $1.50 per carton. Com- 
plainant contends that this is a self-serving statement and not 
the best evidence. We cannot agree with complainant’s con- 
tention. The testimony of Strock as to the facts, according to 
his version, is admissible evidence, and while it could be cor- 
roborated by testimony from buyers who made offers on the let- 
tuce, the absence of this testimony goes only to the weight 
of the evidence and not to its admissibility. Complainant was 
free to offer rebuttal evidence as to the value of the lettuce 
at Boston on December 3, 1958. No such evidence was of- 
fered. . 


If the 600 cartons of lettuce had been sold for $1.50 per car- 
ton, the car would have brought a return of $900. The freight 
charges to Boston are not a matter of record, but after the 
car was diverted from Boston to New York they were $782.80, 
or $117.20 less than what the car would have brought if the 
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lettuce had been sold for $1.50 per carton. Even if cartage in 
the amount of $102.86 is added to the freight charges, the re- 
turns on the lettuce at $1.50 per carton would have exceeded 
this total figure. Since the lettuce could not be sold in Boston 
on December 3 for freight charges, the record amply supports 
the finding that $1.50 was the maximum value of the lettuce 
at Boston on December 3, 1958. 


As was pointed out in our order of September 22, 1960, what 
constitutes suitable shipping condition and abnormal deteriora- 
tion depends on the particular facts applicable to the case in- 
volved. In this case, the inspections at destination show that 
from 15 to 54 percent of the lettuce was damaged by pink rib. 
Complainant’s witnesses admitted that pink rib affected the 
salability of lettuce. While the origin inspection certificate on 
this car of lettuce does not show any pink rib, the testimony 
of one of complainant’s witnesses was that the inspectors at 
point of origin were not showing pink rib on their inspection 
certificates as a defect. We find no error in our determination 
that the lettuce in car PFE 46389 was not in suitable shipping 
condition at the time it was shipped. 


All of the points raised in complainant’s petition for recon- 
sideration have been carefully considered. It is our conclusion 
that the evidence and the law support our decision of Septem- 
ber 22, 1960. 


Accordingly, the petition for reconsideration is dismissed and 
the stay order is vacated. The reparation awarded in the order 
of September 22, 1960, shall be paid within 30 days from the 
date of this order. 


Copies shall be served upon the parties. 


(No. 6927) 


In re RELAN & FLETCHER. PACA Docket No. 8109. Decided 
December 22, 1960. 


Repeated and Flagrant Violations—Revocation of License 


Respondent’s failures to pay promptly and in full for shipments purchased 
or received on consignment in interstate commerce constitute wilful, re- 
peated and flagrant violations of the act. Any license held by it under the 
act is revoked. 
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Mr. John C. Chernauskas, for complainant. Mr. John Curry, Hearing 
Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.), instituted by a complaint filed August 29, 1960, by the 
Acting Director, Fruit and Vegetable Division, Agricultural 
Marketing Service, United States Department of Agriculture. It 
is alleged in the complaint that respondent wilfully, repeatedly 
and flagrantly violated section 2 of the act (7 U.S.C. 499b) by 
failing to make payment promptly and in full for numerous 
shipments of perishable agricultural commodities purchased or 
received on consignment in interstate commerce, It is further al- 
leged that respondent violated section 9 of the act (7 U.S.C. 
499i) and section 46.15 of the regulations issued thereunder 
(7 CFR 46.15) by failing to keep accounts, records and mem- 
oranda which fully and correctly disclosed all transactions in- 
volved in its business. A copy of the complaint and a copy of 
the rules of practice were served upon respondent September 1, 
1960. 


On September 20, 1960, a letter was received from the at- 
torney for one of respondent partners. Respondent failed to 
plead specifically therein to the allegations of the complaint and 
to indicate whether such letter constituted an answer to the 
complaint. Respondent was given another opportunity to file an 
answer responsive to the complaint and failed to do so. Accord- 
ingly, pursuant to section 47.30 (c) of the rules of practice 
(7 CFR 47.30(c)), the matter was referred to John Curry, 
Hearing Examiner, Office of Hearing Examiners, United States 
Department of Agriculture, for the preparation of a report 
without further investigation or hearing. On October 28, 1960, 
the hearing examiner filed a report containing proposed findings 
of fact and conclusions and recommending that respondent’s 
license be revoked. No exceptions to the hearing examiner’s re- 
port were filed. 


FINDINGS OF FACT 


1. Respondent is a partnership composed of Tony Relan, 
Sam Relan and Robert Fletcher, Jr., doing business as Relan & 
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Fletcher at 37-38 French Market Place, New Orleans, Louisiana. 


2. Pursuant to the licensing provisions of the act, license 
No. 183203 was issued to respondent September 23, 1959. 


3. During the period October 1959 through June 1960 re- 
spondent received on consignment 8 shipments of perishable ag- 
ricultural commodities in interstate commerce, sold such produce, 
received payment therefor and failed truly and correctly to ac- 
count and remit to the consignors thereof the net proceeds from 
such sales, as follows: 


Unremitted 

Consignor No. Ship- Consignment 
ments Proceeds 

Nuchief Sales, Wenatchee, Wash. 1 $ 616.00 

Wallace Fruit & Vegetable Co., Edinburg, Tex. 1 1,553.85 

Woodrow Moffet, Meridian, Miss 6 3,352.80 


4. During the period October 1959 through June 1960, re- 
spondent purchased and received 25 lots of perishable agricul- 
tural commodities in interstate commerce and failed to make 
payment therefor, as follows: 


Unpaid 
Shipper No. Ship- Purchase 
ments Prices 
Nuchief Sales, Wenatche, Wash. 3 $4,269.95 
Helms Potato Company, Alamosa, Colo. 1 755.90 
Geo. F. Martin & Company, Watsonville, Calif. 2 862,59 
Fruit Growers Service Company, 

Wenatchee, Wash. 1 1,808.79 
Northern Potato Sales, Inc., Antigo, Wis. 1 912.26 
DeBruyn Produce Company, Zeeland, Mich. 1 871.92 
Fancee Farms, Sarasota, Fla. 1 226.57 
Frank W, Studstill Co., Inc., 

Pompano Beach, Fla. 5 5,822.73 
The Marlowe Produce Company, Inc., 

Belle Glade, Fla. 3 385.70 

C. & A. Produce, Inc., Elsa, Tex. 4 2,686.93 

Kardonsky Produce Co., Fort Lauderdale, Fla. 1 358.25 

2 1,893.78 


Bill Angelo, Beaumont, Tex. 


5. During the period October 15, 1959, through April 4, 
1960, respondent purchased and received 7 lots of perishable 
agricultural commodities in interstate commerce from six ship- 
pers and failed to make payment promptly therefor. 


1 Consignment proceeds of $556 are also due this consignor for other shipments handled hy 
respondent on consignment in 1959. 
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6. During the period September 23, 1959, through May 13, 
1960, respondent failed to keep accounts, records and memo- 
randa which fully and correctly disclosed all transactions in- 
volved in its business under the act in that it maintained no 
records except bundles of unidentifiable sales tickets. 


CONCLUSIONS 


Respondent’s failures to pay promptly and in full for ship- 
ments of perishable agricultural commodities purchased or re- 
ceived on consignment in interstate commerce, as set forth in 
Findings of Fact 3, 4 and 5, constitute wilful, repeated and 
flagrant violations of section 2 of the act. Respondent’s license 
should be revoked pursuant to the provisions of section 8 of the 
act (7 U. S. C. 499h). See, e.g., In re Raymond Klein, d/b/a 
Klein’s Celery, 15 A.D. 1152 (1956) ; In re Robert M. Keefe, T/A 
B-K Produce Company, 16 A.D. 1263 (1957), and cases cited 
therein. Also, respondent violated section 9 of the act and sec- 
tion 46.15 of the regulations issued thereunder by failing to 
keep adequate accounts, records and memoranda. The bankrupt- 
cy proceeding of one of respondent partners does not operate 
as a defense to a disciplinary action under the act. See, e.g., In 
re Orrell’s Produce Company, 16 A.D. 830 (1957); In re John 
Cunningham McDow, 14 A.D. 580 (1955) ; In re James (Lonnie) 
Cecil, 7 A.D. 1105 (1948). 


ORDER 


Effective on the 11th day after service hereof upon respond- 
ent, any license held by it under the act is revoked. 


Copies hereof shall be served upon the parties. 


DISMISSAL—SETTLEMENT BEWEEN PARTIES 
(No. 6928) 


PACA Docket No. 8143. Dismissed December 2, 1960, by 
Thomas J. Flavin, Judicial Officer. 


(No. 6929) 


PACA Docket No. 8159. Dismissed December 8, 1960, by 
Thomas J. Flavin, Judicial Officer. 
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(No. 6930) 


PACA Docket No. 7939. Dismissed December 15, 1960, by 
Thomas J. Flavin, Judicial Officer. 


(No. 6931) 


PACA Docket No. 8034. Dismissed December 15, 1960, by 
Thomas J. Flavin, Judicial Officer. 


(No. 6932) 


PACA Docket No. 7829. Dismissed December 21, 1960, by 
Thomas J. Flavin, Judicial Officer. 


REPARATION AWARDED—DEFAULT ORDER 


(No. 6933) 





LA JARA PRODUCE COMPANY v. Roy W. COLLINS. PACA Docket 
No. 8201. Reparation of $2,891.75 with 5 percent interest 
from March 1, 1960, awarded complainant against respond- 


ent in order issued December 5, 1960, by Thomas J. Flavin, 
Judicial Officer. 


(No. 6934) 


J. L. BRANCH v. R. PATT BROKERAGE, INC. PACA Docket No. 
8190. Reparation of $1,216.12 with 5 percent interest from 
August 1, 1959, awarded complainant against respondent in 
order issued December 6, 1960, by Thomas J. Flavin, Judicial 
Officer. 


(No. 6935) 


DENNIS WATER CRESS, INC. v. QUALITY HOUSE PRODUCTS, INC. 
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PACA Docket No. 8191. Reparation of $117 with 5 percent 
interest from December 1, 1959, awarded complainant against 
respondent in order issued December 6, 1960, by Thomas J. 
Flavin, Judicial Officer. 


(No. 6936) 


PACIFIC COAST FRUIT DISTRIBUTORS, INC. v. TRUJILLO BROS. 
PACA Docket No. 8110. Reparation of $418.50 with 5 percent 
interest from December 1, 1959, awarded complainant against 
respondent in order issued December 6, 1960, by Thomas J. | 
Flavin, Judicial Officer. 


(No. 6937) 


PACIFIC COAST FRUIT DISTRIBUTORS, INC. v. TRUJILLO BROS. 
PACA Docket No. 8123. Reparation of $2,498.41 with 5 per- 
cent interest from February 1, 1960, awarded complainant | 
against respondent in order issued December 6, 1960, by 
Thomas J. Flavin, Judicial Officer. | 


(No. 6938) 


CASHMERE ORCHARDS v. MEDALLION FRUIT SALES, INC. PACA 
Docket No. 8202. Reparation of $7,774.25 with 5 percent in- 
terest from May 1, 1960, awarded complainant against re- 
spondent in order issued December 8, 1960, by Thomas J. 
Flavin, Judicial Officer. 


(No. 6939) 


NEWBERN GROVES, INC. v. TRI-STATE PoTATO Co. PACA Docket 
No. 8203. Reparation of $2,852.88 with 5 percent interest from 
January 1, 1960, awarded complainant against respondent in 
order issued December 9, 1960, by Thomas J. Flavin, Judicial 


Officer. 





rn 
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BOEHMER, INC, v. MEDALLION FRUIT SALES, INC. PACA Docket 
No. 8212. Reparation of $13,752.87 with 5 percent interest 
from June 1, 1960, awarded complainant against respondent 
in order issued June 1, 1960, by Thomas J. Flavin, Judicial 


Officer. 


(No. 6941) 


DE BRUYN Co. v. RELAN & FLETCHER. PACA Docket No. 8199. 
Reparation of $371.92 with 5 percent interest from April 1, 
1960, awarded complainant against respondent in order is- 
sued December 14, 1960, by Thomas J. Flavin, Judicial Officer. 


(No. 6942) 


JOSEPH LAMBERTA v. GAY PRODUCE COMPANY, INC. PACA Dock- 
et No. 8211. Reparation of $395.23 with 5 percent interest 
from September 1, 1959, awarded complainant against re- 
spondent in order issued December 14, 1960, by Thomas J. 
Flavin, Judicial Officer. 


(No. 6943) 


MUIR-ROBERTS COMPANY, INC. v. Roy W. CoLLINs. PACA Dock- 
et No. 8194. Reparation of $502.50 with 5 percent interest 
from March 1, 1960, awarded complainant against respond- 
ent in order issued December 14, 1960, by Thomas J. Flavin, 
Judicial Officer. 


(No. 6944) 


Souza Bros. PACKING COMPANY v. CENTRAL FRUIT & VEGETABLE, 
Inc. PACA Docket No. 8209. Reparation of $1,030.40 with 5 
percent interest from September 1, 1960, awarded complain- 
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ant against respondent in order issued December 14, 1960, 
by Thomas J. Flavin, Judicial Officer. 


(No. 6945) 


COLORADO POTATO GROWERS EXCHANGE v. GULF COAST PRODUCE 
Co. PACA Docket No. 8208. Reparation of $1,763 with 5 
percent interest from February 1, 1960, awarded complain- 
ant against respondent in order issued December 15, 1960, by 
Thomas J. Flavin, Judicial Officer. 


(No. 6946) 


KECK PRODUCE COMPANY v. ALBERT L, HEIL PRODUCE COMPANY. 
PACA Docket No. 8215. Repaartion of $805 with 5 percent in- 
terest from March 1, 1960, awarded complainant against 
respondent in order issued December 15, 1960, by Thomas J. 
Flavin, Judicial Officer. 


(No. 6947) 


FRANK KENWORTHY Co. v. PETRO PRODUCE SERVICE. PACA Dock- 
et No. 8181. Reparation of $1,552.20 with 5 percent interest 
from September 1, 1959, awarded complainant against re- 
spondent in order issued December 15, 1960, by Thomas J. 
Flavin, Judicial Officer. 


(No. 6948) 


GEO. F. MARTIN & COMPANY v. RELAN & FLETCHER. PACA 
Docket No. 8210. Reparation of $862.50 with 5 percent inter- 
est from April 1, 1960, awarded complainant against respond- 
ent in order issued December 15, 1960, by Thomas J. Flavin, 
Judicial Officer. 
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(No. 6949) 


HERMAN MICHAELSON, INC. v. IRVING HELLER. PACA Docket 
No. 8206. Reparation of $1,174.52 with 5 percent interest 
from August 1, 1959, awarded complainant against respond- 
ent in order issued December 15, 1960, by Thomas J. Flavin, 
Judicial Officer. 


(No. 6950) 


WALLACE FRUIT & VEGETABLE COMPANY v. RELAN & FLETCHER. 
PACA Docket No. 8200. Reparation of $1,553.85 with 5 
percent interest from May 1, 1960, awarded complainant 
against respondent in order issued December 15, 1960, by 
Thomas J. Flavin, Judicial Officer. 


(No. 6951) 


Morris F. GRIMWOOD RANCH v. TRUJILLO Bros. PACA Docket 
No. 8216. Reparation of $1,800 with 5 percent interest from 
April 1, 1960, awarded complainant against respondent in 
order issued December 27, 1960, by Thomas J. Flavin, Judicial 


Officer. 


(No. 6952) 


CHARLES W. WETEGROVE Co., INC. v. PAUL E. Mary. PACA 
Docket No. 8217. Reparation of $898.50 with 5 percent in- 
terest from June 1, 1960, awarded complainant against re- 
spondent in order issued December 27, 1960, by Thomas J. 
Flavin, Judicial Officer. 


(No. 6953) 


BILL ANGELO v. RELAN & FLETCHER. PACA Docket No. 8219. 
Reparation of $1,893.78 with 5 percent interest from July 1, 
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1960, awarded complainant against respondent in order is- 
sued December 29, 1960, by Thomas J. Flavin, Judicial Officer. 


STAY ORDER—PENDING ISSUANCE OF FURTHER ORDER 
(No. 6954) 


MILLBROOK PROCESSING CORP. v. GROWERS FRUIT DISTRIBUTORS. 
PACA Docket No. 8180. Order issued December 7, 1960, by 
Thomas J. Flavin, Judicial Officer. 


(No. 6955) 


R. G. JAMES v. CAL-MEX CORPORATION AND A. W. BEEGEL. 
PACA Docket No. 8045. Order issued December 21, 1960, by 
Thomas J. Flavin, Judicial Officer. 


(No. 6956) 


SINALOA VALLEY DISTRIBUTORS v. A. W. BEEGEL. PACA Docket 
No. 8035. Order issued December 21, 1960, by Thomas J. 
Flavin, Judicial Officer. 


STAY ORDER VACATED 
(No. 6957) 


CONSOLIDATED CITRUS COMPANY v. HARRY I. LEBO AND LEWIs D. 
GOLDSTEIN. PACA Docket No. 7752. Order issued December 
2, 1960, by Thomas J. Flavin, Judicial Officer. 





CUMULATIVE LIST OF DECISIONS REPORTED 
JANUARY-DECEMBER 1960 
AGRICULTURE DECISIONS 
Agricultural Marketing Agreement Act, 1937 


ABBOTTS Dairies, INC., et al. AMA Docket No. 61-14. Dis- 
Missal—Withdrawal of petition ..-cccccsnccssnmnseerenseseeeneineiemeeneeine 


CHAMPLAIN CREAMERIES, INC. AMA Docket No. 27-130. Re- 
ceipt of milk at a plant—Bulk tank pickup—Adequacy of 
records and facilities to show milk not received at a plant ..... 


DuncAN, C. CrEciL, d/b/a Sycaway CREAMERY. AMA Docket 
No. 27-133. Receipt of milk at a plant—Absence of records 
to show milk handled not received at a& plamt o.eccceccccsnscenssssee 


GILL, HENRY, d/b/a ASHLAND FarMs MILK Co. AMA Docket 
No. 4-110. Pool handler—Burden of Proof ecccccseosssssscssssnseenee “ 


Gors, C. J., BERNARD MOCKER, EDWARD MOCKER AND ERNEST 
NEWELL, d/b/a THREE Farms Dairy. AMA Docket No. 27- 
148. Interim relief—Ruling postponed .....ccccecccsesssssesssssesnemsesneee ie 


Hyce1a Dairy Company. AMA Docket No. 98-1. Expansion 
of marketing area 


KoLKA, JOSEPH, JOHN KOLKA AND RICHARD KOLKA, d/b/a 
STRAWTOWN Dairy Farm. AMA Docket No. 27-147. Interim 
Weobio£-—-Feelinige’ Pomb yew assscciscesccescscssssccesseseenstsssocatensehsscnseisioionneas a 


KRUEGER, WALTER, SR., et al. AMA Docket No. 25-5. Dismissal 
—Withdrawal of petition 


MarTIN Dairy Company, INc. AMA Docket No. 27-143. Dis- 
Missal—Withdrawal of petitiot ccecccceeccosersersscoserscsesssessseseustsssnsuse 


MILK DEALERS’ ASSOCIATION OF METROPOLITAN NEW YORK, 
Inc., et al. AMA Docket No. 27-125. Part of amended peti- 
Clcip, RON OOD sisi sl ee ee ce ats 


MILK DEALERS’ ASSOCIATION OF METROPOLITAN NEW YORK, 
Inc., et al. AMA Docket No. 27-125. Application to dismiss 
—aAllegations of legal errors in rule making—Ex parte 


COMI csiticessicssssssnissasinssstnasisndstascncscnasibaiiaasichint ieee dicannt eh baaisaaaabttipast 


Mitts Dairy Propucts CoMPANY et al. AMA Docket No. 
BOE 1. Feather: PANE CN assesses sccnsnscesiccisecniseasetriecserentcnsnioetectrinces a 


Mitts Dairy Propucts Company et al. AMA Docket No. 
127-1. Denial of application to Gisriss 2... nescemsscseussensssssseenssssmesens 
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Agricultural Marketing Agreement Act, 1937—Continued 


Mitts Dairy Propucts CoMPANY, et al. AMA Docket No. 
127-1. Interlocutory rulings on admissibility of evidence ..... 


ROCHELLE PaRK Dairy, INc. AMA Docket No. 27-141. Dis- 
Missal—Withdrawal of petition -nececcsnssessssssseessessemmsessieseeeenees “ 


STALKER, JESSE R., d/b/a STALKER’s Dairy. AMA Docket No. 
27-146. Interim relief—Ruling postponed ..ccccccscssssessssesssnseeenses ss 


WILKINSON, PAUL, ROBERT AND CHARLES, d/b/a HILLSIDE 
Farms Dairy. AMA Docket No. 27-145. Interim relief—Rul- 
ESN cass cas esctorsenceccpetcvseeseern cence ssirontansocisszebao 


Commodity Exchange Act 


Baccot, JAMES E., JR., DONALD W. MorRISON, AND BAGGOT 
AND Morrison. CEA Docket No. 93. Customers’ funds— 
Suspension of registration—Denial of trading privileges— 
MOIR UNE pisses tslaainscbc cusses nectarines 


BERKSHIRE Foops, INC., HAROLD W. Fox, AND EARL E. BARNES. 
CEA Docket No. 91. Manipulation of egg prices—Stipula- 
RAN DANTA MN RNG  icaaecasv canto sccesnte sap bcaspcesasstnopirta cient 


CONSOLIDATED GROWERS EXCHANGE, INC., AND HARVEY A. 
Baum. CEA Docket No. 92. Records—Suspension of regis- 
tration—Denial of trading privileges—Consent order ............. 


Fox DELUXE Foops, INC., et al. CEA Docket No. 74. Stay 
SUIS access scala sacstssacsssnaceteaneenssbenenspccrnssvsrmscarencestadios 


GOODMAN, BENEDICT K. CEA Docket No. 81. Petition for re- 
EIN R— RNIIN css ccsnsspcssnsossscsesn sicansacanirucesnseteitaeeeseesncbhabnctatos 


GOODMAN, BENEDICT K. CEA Docket No. 81. Stay order— 
Pending outcome of court appeal on.cceesssssssssscssssssnsssnesnssseusssanesne 


KosuGa, VINCENT W., SAM S. SIEGEL, AND NATIONAL PRODUCE 
Distrisutors, Inc. CEA Docket No. 73. Manipulation— 
SER Rs UMS etre aE csessvcsnssceehesccnscsncseasencegepnscctetccoemnssvcmnse 


Packers and Stockyards Act, 1921 


AMERICAN PACKING CoMPANY, INC. P&S Docket No. 2507. 
Packer—Cease and desist—Consemt Order eeccecsssccsserssesseenesesneesesee 


ARMOUR AND COMPANY et al. P&S Docket No. 2281. Use of 
word “churn” in advertising margarine—Cease and desist ... 
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Packers and Stockyards Act, 1921—Continued Page 


BADGER LIVESTOCK SALES, INc. P&S Docket No. 2460. Accounts 
and records—Cease and desist—Suspended suspension— 
Caen ON cscs ccc siecccssesscsas spe carsctaeacocnemnaes 985 


BALTZLEY, C. A. v. ALLEN SWENSON. P&S Docket No. 2447. 
Accord and satisfaction—Dismissal  .....cacccssses nscesssccesreceensecernsesenesee . 808 


BOLLING, J. W., Jr. P&S Docket No. 2485. Insolvency—Sus- 
pension .of Tegistestion icc eee 1144 


BooTtH Bros., Inc. P&S Docket No. 2456. Shippers’ proceeds— 
Cease and desist—Suspended suspension—Consent order ........ 989 


BROMBOLICH, JOHN. P&S Docket No. 2262. False weights—In- 
Correct records—Suspension Of registration ....eesccoscsssssssssnesassenese 1249 


BROMBOLICH, JOHN, et al. P&S Dockets Nos. 2262, 2263, 2265, 
2290-2297, 2803, and 2307. Stay Order onnceecccccsccccerocscesrseersssseesssssensssos 1470 


BRUEMMER, JOHN P., & Sons, INc. P&S Docket No. 2458. Ac- 
counts and records—Cease and desist—Suspended suspen- 
ICN —— CONEY, CONGO: acccseiicicsccstiecsassccsccseisicscessacctaseacecesmbdadbtcraaipiaaclaie 994 


BRUGGEMAN, LEONARD. P&S Docket No. 2487. Insolvency— 
Suspension of registration—Consent Oder o..eccccsssssnsesenseesesnee 819 


BuRDEN, H. R., d/b/a ENNIS LIVESTOCK COMMISSION. P&S 
Docket No. 2454. Shippers’ proceeds—Selling consigned 


CAPITOL PACKING COMPANY et al. P&S Docket No. 2441. 
Matios: tie: dismiss Genie cco eee 170 


CAPITOL PACKING COMPANY et al. P&S Docket No. 2441. 
Matic: tee file: Pepi INR asssesssssscnsscesninsasinsoiasgnnasbosssoewcescccoeeetos 707 


CAPITOL PACKING CoMPANY et al. P&S Docket No. 2441. Denial 
Col Wit ei Ri NI isi sie gti stcecgdaaeecaeseainamamatoaan . 821 


CHATTANOOGA UNION Stock YarDs. P&S Docket No. 1598. 
Modification of rates amd CHArges ...eccocesssessssssssmnessssessennsssssssnssssssssunessee 166 


CLEVELAND UNION Stock YARDS COMPANY. P&S Docket No. 
442, Modification of rates amd CHATZES 2....ccccccscssssssssseesnmsscesenessseessennsee 1246 


CLouGH-Cook & Co. P&S Docket No. 2459. Accounts and 
records—Cease and desist—Suspended suspension—Con- 
SRNR CMMI sis sc<cicsicscnscsaaiossnccundtnaanchteabaei scenes aeaeansaaseadige 998 
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CONNER-MCCLURE LIVESTOCK COMMISSION COMPANY v. WaL- 
LACE STRONG. P&S Docket No. 2462. Acceptance—Liability 


CONWELL, RAYMOND L., AND JACK A. CHILDS, d/b/a NENSTIEL 
AND HoLLoOwAy COMMISSION COMPANY. P&S Docket No. 
2482. Cease and desist—Comsemt Order .ncccccessscsssssssssssesenssonseesseeenee 


Cooper, JoHN L., W. HoMER RENN AND CHARLES C. DISH- 
MAN, d/b/a Cooper COMMISSION CoMPANY. P&S Docket No. 
2416. Shippers’ proceeds—Insolvency—Cease and desist— 
Suspension of registration ...crcsceserscsssonsoneonsesneeeersseneesensnssnsosasseneensenn - 


Cooper, JOHN L., et al. P&S Docket No. 2416. Prior order 
IY 5 accel cee ee i ae ae ke eth hat A, - 


CooPER, JOHN L., et al. P&S Docket No. 2416. Suspension of 
Pemintration—DB lective hate. ciccasccscccvsnscnsscsscosie’ stosinsowsicrsecssonssensecesseis i 


Cooper, JOHN L., et al. P&S Docket No. 2416. Solvency— 
OPUAINURGIOTOE URTOTMTINT ssc sscscomseccsiesoceeseosscaveremnesins 


CoyNrE, PAUL. P&S Docket No. 2265. False weights—Incorrect 
records—Suspension of registration 


CRISTEL, BERNARD J. P&S Docket No. 2307. False weights— 
Incorrect records—Suspension of registration 


Davis, DAyRoLD E. P&S Docket No. 2464. Insolvency—Sus- 
pension of registration 


DENVER UNION STOCK YARD COMPANY. P&S Docket No. 450. 
Modification of rates and Charges. ..cccccscssssssssesnsussereussussunemeenesnee ” 


EQuITY COOPERATIVE LIVESTOCK SALES Assoc. P&S Docket No. 
2461. Stipulation—Cease and desist—Suspended suspension 
>SCORUENG ONES? no a ee ns 


Eupora LIVESTOCK AUCTION COMPANY. P&S Docket No. 2450. 
Operating as registrant while insolvent—Cease and desist 
me IONOONE ORAEP ccc apts toe te ed tei IE a 


FLETCHER, LAURENCE P. v. KENNETH F. DONOHUE et al. P&S 
Docket No. 2491. Failure to prosecute claim—Dismissal ........ 


FLETCHER, LAURENCE P. v. KENNETH F. DONOHUE et al. P&S 
Docket No. 2491. Stay order—Pending issuance of further 


977 


172 


854 


635 
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FURMANEK, CHARLES. P&S Docket No. 2292. False weights— 
Incorrect records—Suspension of registration 1401 


GREWE, CHARLES, d/b/a ATLAS CALF CoMPANY. P&S Docket 
No. 2293. False weights—Incorrect records—Suspension of 
registration 


GRissIm, W. H., Jr., d/b/a GRIssIM BUYING CoMPANY. P&S 
Docket No. 2444. Insolvency—Suspension of registration 


HOLMES AND ROBINSON, INc. P&S Docket No. 2457. Accounts 
and records—Cease and desist—Suspended suspension— 
Consent order 


HumpHrey, E. C., et al. P&S Docket No. 2404. Cease and 
desist—Consent order 


Hyatt, Roy, AND A. E. WARD, partners, d/b/a HYATT AND 
Warp LIVESTOCK COMMISSION COMPANY. P&S Docket No. 
BADR. Seay WAM acs seca ccctcesietcac basics teen testa 


KANE Livestock SALES, INC. P&S Docket No. 2455. Cease 
and desist—Suspension of registration—Consent order 629 


LEONARD, C. R. P&S Docket No. 2486. Insolvency—Suspen- 
sion of registration 


LICENSEES OPERATING AS COMMISSION MERCHANTS IN THE 
DESIGNATED AREA OF NEW YorK City, NEw York. P&S 
Docket No. 1146. Modification of rates and charges 


LonG, CLYDE W. P&S Docket No. 2263. False weights—Incor- 
rect records—Suspension of registration 


Louvier, JAMES W. P&S Docket No. 2294. False weights— 
Incorrect records—Suspension of registration 1427 


MAppDEN, J. M. v. JoE WALLER, G. & W. CATTLE COMPANY, 
CorN BELT COMMISSION COMPANY, AND WILLIS AHRENS. 
P&S Docket No. 2377. Incorrect accounting—Reparation 


MADDEN, J. M. v. JoE WALLER et al. P&S Docket No. 2377. 
Stay order—Pending issuance of further order 


MADDEN, J. M. v. JOE WALLER et al. P&S Docket No. 2377. 
Petition for reconsideration—Dismissal 
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Mapison County Livestock CoMMISSION CoMPANY, INC. P&S 
Docket No. 2488. Reasonable bond—Cease and desist—Con- 


RATS SNR asanscccccseesincasscecaspncosensssascelesasshaceenisosbrahopccoereerncctanannnbotitsaceeet HC ORRt Oe 832 
MARKET AGENCIES AT MISSISSIPPI VALLEY STocK YarRDs. P&S 

Docket No. 1532. Continuation of rates and charges «num 1146 
MARKET AGENCIES AT MISSISSIPPI VALLEY STOCK YaRDs. P&S 

Docket No. 1532. Modification of rates and Charges ....rc.ccss 1245 
MARKET AGENCIES AT THE NEW ORLEANS STOCK YaRDS. P&S 

Docket No. 534. Modification of rates and Charges esses 1248 
MARKET AGENCIES AT ST. LouIs NATIONAL STOCK YARDS. 

P&S Docket No. 383. Continuation of rates and charges ....... 352 
MARKET AGENCIES AT THE Sioux City Stock YARDS, SIOUX 

City, Iowa. P&S Docket No. 308. Modification of rates and 

TAIN sets le sistem Danses appa elapse ae ancannseaon 707 
Mayer, Oscar. P&S Docket No. 2409. Packer—Cease and 

HURSTON TAGES NTE assicecesssaccsscssccctnsnisicacscocceceheccscnennscesecsnnn stusaorpseotnnrgtcoen 65 
McBrIDE, GEORGE E. P&S Docket No. 2295. False weights— 

Incorrect records—Suspension Of registration cscs 1286 
MERRYMAN, ROBERT W., d/b/a POCAHONTAS SALES COMPANY. 

P&S Docket No. 2510. Misuse of shippers’ proceeds—lInsol- 

Vency—Suspension Of registration accccssssssssssssssssssssnssssesessneeseesinsee 1467 
MISSISSIPPI VALLEY STOCKYARDS, INC. P&S Docket No. 1558. 

Modification of rates and Charges -..cccccccsecscsssesscorscesscrssesssorsscstereoesee 1466 
MuLso Livestock CoMPANY. P&S Docket No. 2481. Insol- 

Vency—Suspension Of registration ecccssssssssssssssssesnseseessasesensseeseen 626 
MYERS AND HovUsEMAN, INC. P&S Docket No. 2469. Cease 

Gerad * hemi ——Comnennt eR acini cciscssscstscpteonnssscnsacaincesascsnsiesnce 176 
NASHVILLE UNION Stock Yarps, INc. P&S Docket No. 291. 

Modification of rates and Charges ovcccecsscsscsssssasssssessseessnesnssmeesse 1243 
New JERSEY Coop ComPANY, INc., et al. P&S Docket Nos. 

553, 554 and 555. Modification of rates and charge............... 15 


NICKELL, LOREN. P&S Docket No. 2259. Suspension of regis- 
teonthen sheraniniaine aps SS ice erie cat ne i 72 
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O. K. Stock Yarps, INc. P&S Docket No. 2466. Incorrect ac- 
counts and records—Cease and desist—Consent order ............. 155 


OWEN, ODDIE d/b/a OWEN BROTHERS LIVE STOCK COMMISSION 
ComPAaNny. P&S Docket No. 2423. Stay order—Pending issu- 
BTCC OE TGR: OR iiss tests charset a I oc et nat 1151 


OWEN, ODDIE, d/b/a OWEN BROTHERS LIVE STocK COMMISSION 
CoMPANY. P&S Docket No. 2428. Hearing reopened «ccc 1243 


PRICE AND COMPANY, INC., MISSISSIPPI VALLEY BROKERAGE 
CoMPANY, INC., AND C. P. PoLAND. P&S Docket No. 2449. 
Cease and desist — Suspension of registration — Consent 
MORIN socssssicacccssc acc ceases escapades 477 


PRICE, THOMAS R. J., AND GEORGE VANCIL v. HANSEN 
LIVESTOCK AUCTION. P&S Docket No. 2443. Agrement— 
Failure: ta: proves Tiere) nssccsnscscsssccssssspecsessaseancesvsserntereamcopeommmeniens 68 


Rep RIveR LIvEsTOCK AUCTION, INc. P&S Docket No. 2440. 
Cease and desist—Comsemt Order ..ecccocssssossscssssesesesssssnesassssnsesenssnee 173 


ROSENTHAL PACKING CoMPANY. P&S Docket No. 2412. Packer 
—Delay in paying for livestock—Cease and desist 2... 971 


Sack, Leo P., AND D. E. Horan. P&S Docket No. 2474. Cease 
and desist—Suspension of registration—Consent order .......... 834 


SANFORD, JOHN C., d/b/a JAcK SANFoRD. P&S Docket No. 
2290. False weights—Incorrect records—Suspension of 
TORN RAL ONE ccssescntsssriosssnsccsstnseipspratoenenocersni detent pate ticonusieca cece cael 1441 


SHarP, ELLSworTH M., AND JOHN W. GLENVILLE, d/b/a SHARP 
& GLENVILLE. P&S Docket No. 2296. False weights—Incor- 
rect records—Suspension Of registration... eccssscssoneesssnsseeneneesnseee 1361 


Sitvey, Rotuta. P&S Docket No. 2291. False weights— Incor- 
rect records—Suspension Of registration ......cesesssssssusssssennsseeseees 1452 


Simcock, J. N., AND W. J. Herzoc, d/b/a Simcock & Son. 
P&S Docket No. 2308. False weights—Incorrect records— 
SSrampennmiowh. CE VOR IAE PRET isis since ssencerscceresisssememricnniconeneseemsons 1374 


Sioux Crry Stock Yarps Company. P&S Docket No. 425. 
Continuation of rates aNd CHALES ecccsccscsessesssssessesesseeseensessneseesenneese 76 


Sioux City Stock Yarps ComMPANYy. P&S Docket No. 425. 
Continuation of rates and Charges .ccccoccsecsessessessceenenesessssensssessnseessmees . a7 
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SKINNER, W. H., JR. v. E. H. MATTINGLY, SR., d/b/a MATTING- 
LY SHEEP COMPANY. P&S Docket No. 2318. Agent of pack- 
I ame I coco a es 


Soutit SECOND LIVESTOCK AUCTION, INc. P&S Docket No. 
2435. Misuse of shippers’ proceeds—Suspension of registra- 
mR ON ci 


SPARKS, HARRY LEE, AND REX WANDA SPARKS. P&S Docket No. 
2261. False weights—Suspension of registration 


SPARKS, Harry LEE, et al. P&S Docket No. 2261. — order 
—Pending issuance of further Order ...cccccscossssssessessnseseenessersesnses 


SPARKS, Harry LEE, et al. P&S Docket No. 2261. Stay order 
I ee ee ete ss 


SPARKS, Harry LEE, et al. P&S Docket No. 2261. Petition for 
rehearing—Dismissal 


Sparks, Harry LEE, AND REX WANDA SPARKS. P&S Docket 
No. 2261. Effective date of suspension postpomed ..ccrccccssssnssee is 


SPARKS, HARRY LEE, AND REX WANDA Sparks. P&S Docket 
No. 2261. Stay order—Pending outcome of court appeal ...... 


SUNDHEIMER, LILLIAN AND MALCOLM ROCHE, d/b/a SuUND- 
HEIMER, ROCHE & Co. P&S Docket No. 2297. False weights— 
Incorrect records—Suspension of registration 1387 


Ververs, W. H. P&S Docket No. 2470. hniioitinsiliennedel 
UIT, SARA cic ierssccscssccincsasccastaniaiacrastseisecsninceianatanecccncsomiee. "CD 


WALKER, H. M., d/b/a MAYSVILLE Stock YarpDs. P&S Docket 
No. 2465. Cease and desist—Consent Order nnccrccsscccssssennenmnne 157 


Wess, Howarp. P&S Docket No. 2140. Solvency—Suspension 
terminated 165 


WENZL, GLEN. P&S Docket No. 2402. Fraudulent representa- 
tions—Suspension of registration—Consent Order eccmen 837 


WHEELER, C. F. AND A. W. KEATING, d/b/a WHEELER-KEAT- 
ING COMMISSION COMPANY. P&S Docket No. 2468. Insol- 
vency—Suspension of registration—Consent Order ....cocsccssue 


WHEELER, C. F., AND A. W. KEaTING, d/b/a WHEELER- 
KEATING COMMISSION COMPANY. P&S Docket No. 2468. 
SOREN Te si cinsccniscns vests osscnissrevievesvcecotvscesonscesibati /° 
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Witson & CoMPANY, INC., AND DavipsoN MEAT COMPANY. 
P&S Docket No. 2280. Packer—Unfair practice—Cease and 
MRI sass: sscssscicnscssesnissnsinensnespanccaaccan aia pean aaaiamaeta catia i 







P&S Docket No. 2264. Dismissal—Death of respondent ............. 


P&S Docket No. 2329. Dismissal—Withdrawal of complaint... 






P&S Dockets No. 2369 through No. 2376. Dismissal—With- 
CHIANG: OE CORI IIE TIN ons csscssccssccsnsccescrcensearnatcae tasmcniaaneal ” 






P&S Dockets No. 2378 through No. 2885. Dismissal—With- 
CUUMLUESNE: GE NIN ices aad eae 







P&S Docket No. 2389. Dismissal—Withdrawal of complaint ...... 


P&S Docket No. 2452. Dismissal—Settlement between parties 







P&S Docket No. 2453. Dismissal—Settlement between parties 


P&S Docket No. 2463. Dismissal—Settlement bewteen parties 






P&S Docket No. 2467. Dismissal—Settlement between parties 






P&S Docket No. 2472. Dismissal—Withdrawal of complaint 








P&S Docket No. 2475. Dismissal—Withdrawal of complaint 636 








P&S Docket No. 2476. Dismissal—Withdrawal of complaint 6386 





P&S Docket No. 2477. Dismissal—Withdrawal of complaint 636 






P&S Docket No. 2478. Dismissal—Withdrawal of complaint 637 





P&S Docket No 2479, Dismissal—Withdrawal of complaint 637 






P&S Docket No. 2480. Dismissal—Withdrawal of complaint 637 






P&S Docket No. 2496. Dismissal—Withdrawal of complaint 1009 





P&S Docket No. 2501. Dismissal—Settlement between parties .. 






P&S Docket No. 2508. Dismissal—Death of respondent .............. " 






P&S Docket No. 2508. Dismissal—Settlement between parties 
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ADAMS MARKETING Co. v. PLANT CITY VEGETABLE Co., INC. 
PACA Docket No. 7816. Reparation awarded—Default 


ALEXANDER, RAYMOND CLARENCE. PACA Docket No. 8040. Re- 
peated and flagrant violations—Revocation of license ........... 


ALLEN, BoB, VEGETABLE Co. v. HENDERSON PropDUCE. PACA 
Docket No. 8052. Reparation awarded—Default order ........... 


ANDERSON, B. G., Co. v. HOLIDAY SPECIALTIES COMPANY. PACA 
Docket No. 7599. Overcharges for cartage 


ANDES FRUIT & PRODUCE Corp. v. Louis & SALVATORE MONDA. 
PACA Docket No. 8111. Reparation awarded—Default 
RN aR f 


ANGELO, BILL v. RELAN & FLETCHER. PACA Docket No. 8219. 
Reparation awarded—Default order 


ANTIGO POTATO BROKERAGE EXCHANGE v. ARROWHEAD GROW- 
ERS SALES Co. PACA Docket No. 7831. Failure to sustain 
POSURE TROL UPOO TE INTRD i secinscctesincesscasseistptcinsasiancetectpcscrscogtns - 


ANTIGO PoTATO GROWERS, INC. v. BROWN PRODUCE & LIVE- 
stTocK. PACA Docket No. 7962. Reparation awarded—De- 
tault order 567 


ANTIGO PoTaTO GROWERS, INC. v. PAUL E. Mary. PACA 
Docket No. 7941. Reparation awarded—Default order 570 


ANTON-ARGIRES Bros. & Co., INC. v. DouGLAS J. FLETCHER. 
PACA Docket No. 7687. Consignment—Deficit ......ecsssscassesessnee . 11838 


AriD ZONE FARMS v. THE ISAACSON COMPANY, INC., AND/OR 
W. R. Harsin. PACA Docket No. 7656. Acceptance— 
Reasonable value 


AROOsTOOK GROWERS & PACKERS, INC. v. LEO Youna, INC. 
PACA Docket No. 7661. Adjustment agreement—Evidence 


AsHBy & Custis v. Rocky MARCIANO ENTERPRISES INC. 
PACA Docket No. 7863. Reparation awarded—Default 


OI ae acca scab tesco peer mee 


ATLANTIC COUNTY MARKET GROWERS ASSOCIATION, COOPERA- 
TIVE, INC. v. Grist PropucE Co. PACA Docket No. 7958. 
Reparation awarded—Default Order .ececcscssnersnsmseeseseenssnenee « 404 
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AUSTER COMPANY, INC. v. NASH-DE CAMP CoMPANY. PACA 
Docket No. 7795. Failure to deliver—Damages 


BADLEY, RUSSELL v. MONTE BrotHEeRS. PACA Docket No. 
7809. Reparation awarded—Default order 


BALDWIN, ROLLIE, Co. v. PENN PRODUCE Co. OF ALLENTOWN, 
Pa. PACA Docket No. 7465. Constructive acceptance— 
Breach of contract—Damages—Setoff 206 


BALTIMORE FRUIT & PRODUCE ASSOCIATION, INC. v. TONY VEs- 
secciIA. PACA Docket No. 7801. Reparation awarded— 
Default order 


BARBERA PACKING CORPORATION v. MCCAFFREY Bros. Co. 
PACA Docket No. 7334. Motion to dismiss granted 


BARNHILL BROTHERS v. HursT PoTATO CHIP COMPANY. PACA 
Docket No. 8119. Reparation awarded—Default order 


BEAVER DAM CRANBERRY COMPANY v. SABATH & STROBING, 
Inc. PACA Docket No. 7663. Failure to sustain burden of 
proof—Dismissal 


BECHTEL, DAVE C. v. WESTERN PRODUCE Co. PACA Docket 
No. 7998. Reparation awarded—Default order 


BELSON, JOE v. LocusT FRUIT STORE AND/OR SCIRTO FRUIT 
CoMPANY. PACA Docket No. 7880. Reparation awarded— 
Default order 


BENNETT-MouNT Co. v. BENNETT & CLAYTON Co. INC. 
PACA Docket No. 7743. Accord and satisfaction—Dis- 


BerTOLLA, A., & SONs v. BROWN ProDUCE & LIVESTOCK. 
PACA Docket No. 7837. Reparation awarded—Default 


BEVERLY PropucE Co. v. J. L. BRANCH. PACA Docket No. 
7586. Failure to pay—Defense inadequate 


Bic Prairie FarMs v. PAK’T-RITE Propuce, INc. PACA 
Docket No. 8021. Reparation awarded—Default order .......... 


Buiss Propuce Co. v. ARTIE’s Foop Propucts, Inc. PACA 
Docket No. 8085. Reparation awarded—Default order 
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BoDINE PRODUCE COMPANY v. C. L. FAIN COMPANY, INC. 
PACA Docket No. 7664. Rejection without reasonable 
RTE SOG ain ascemcemiscccesssriameonanniaiemnmentencns “ae 


BODINE PRODUCE Co., INC. v. INDEPENDENT FRUIT COMPANY. 
PACA Docket No. 8017. Reparation awarded—Default 


OTS ce aa a eR re a 


BoEHMER, INC. v. MEDALLION Fruit SALES, INc. PACA Docket 
No. 8212. Reparation awarded—Default order ...ccccecsscssssssssussnsene 


BoLeR FRUIT & VEGETABLE COMPANY v. FRANK KENWORTHY 
CoMPANY. PACA Docket No. 7688. Failure to sustain 
burden of proof—Dismissal 


BoLer Fruit & VEGETABLE COMPANY v. J. LERNER & SON. 
PACA Docket No. 7193. Agent—Counterclaim ....ccccccccssssssesns 


BoLer Fruit & VEGETABLE COMPANY v. J. LERNER & SON. 
PACA Docket No. 7193. Stay order 


BoLer Fruit & VEGETABLE COMPANY v. J. LERNER & SON. 
PACA Docket No. 7198. Petition for rehearing—Dismissal.. 


BRANCH, J. L. v. R. PATT BROKERAGE, INC. PACA Docket No. 
8190. Reparation awarded—Default Order. ...ceccsccsnssssssissnssnons 5 


BREAM COMPANY v. D. G. Halawoop. PACA Docket No. 8087. 
Reparation awarded—Default Order .ccrcsecsesrssnosrssaseeseessersesnesense 


BROWN & HILL v. ALFREDO C. GaRcIA. PACA Docket No. 8141. 
Reparation awarded—Default Order ....cceccrssssccssseueeeneenesnesneenseene 


BROWN AND HILt v. Guerra Bros. Propuce. PACA Docket 
No. 8107. Reparation awarded—Default order 


Brown & HILL v. SPECK Propuce. PACA Docket No. 8145. 
Reparation awarded—Default Order ...cccisccnsnsenemssmsemsenerneemnmenne 


Brown & HILL v. JIMMIE W. WiuiaMs. PACA Docket No. 
8185. Reparation awarded—Default Order .errcccmecsssrmsesmennneeres 


Buck, Ray M., FARMS v. HOVERSEN: HOVERSEN & SONS v. 
Ray M. Buck Farms. PACA Dockets No. 7683 and No. 
7684. Acceptance—Liability nn eccccssssssenee ‘ we 989 


Bup ANTLE, INC. v. ARTHUR GERBER & CoMPANY. PACA 
Docket No. 7437. Joint venture—Improper charges ............. 1470 





19 A.D. CUMULATIVE LIST OF AGRI. DECISIONS 1523 


Perishable Agricultural Commodities Act, 1930—Continued 


BULLOCK, BERNARD. PACA Docket No. 7860. Repeated and 
flagrant violations—Revocation Of licemse ..cecsccsuesssueennemnsnee e 


BurRNS, JAMES, & SON v. CHICAGO PoTATO EXCHANGE. PACA 
Docket No. 7575. Suitable shipping condition warranty— 
Destination 


BuRNS, JAMES, & SONS v. DAKOTA CHIEF SALES Co. PACA 
Docket No. 7523. Failure to prove breach of contract— 
Reparation 


BuRNS, JAMES, & SONs v. PAUL E. Mary. PACA Docket No. 
7915. Reparation awarded—Default Order -.ccecccocsessesessssssnssneee 


BUSHMAN Bros. v. ALBERT L. HEIL PropucE COMPANY. PACA 
Docket No. 8044. Admission of liability 


BUSHWICK COMMISSION Co., INC. v. NATIONAL PRODUCE Co., 
Inc. PACA Docket No. 7522. Rejection without reasonable 
cause—Damages 36 


CALIFORNIA FRUIT PRODUCING Co., INC. v. J. LERNER & SON. 
PACA Docket No. 7935. Consignment—Deficit .ecseccsosseneee 


CALIFORNIA FrRuItT EXCHANGE v. THE NORMLEE COMPANY. 
PACA Docket No. 8055. Admission of liability 


CALIFORNIA VEGETABLE GROWERS, INC. v. PAUL E. MAry. 
PACA Docket No. 7842. Reparation awarded—Default 


CAPPARELLI BROTHERS v. ForD-PUGH POTATO CHIP COMPANY. 
PACA Docket No. 8137. Reparation awarded—Default order 


CAROLINA PoTATO SERVICE, INC. v. JozE BELSON. PACA Docket 
No. 7729. Contract—Failure to prove—Dismissal 


CASHMERE ORCHARDS v. MEDALLION FRUIT SALES INC. PACA 
Docket No. 8202. Reparation awarded—Default order 


CAVALIER GULLING WILSON Co. v. KARNOFSKY & Gritz. PACA 
Docket No. 8179. Reparation awarded—Default order .......... 


CEDERWALL SALES COMPANY v. INDEPENDENT FRUIT Com- 
PANY. PACA Docket No. 7927. Reparation awarded—De- 
SN a a 


CENTRAL CALIFORNIA BERRY GROWERS ASSOCIATION v. ZERO 
Foops Co. PACA Docket No. 7871. Reparation awarded— 
Default order 











1524 CUMULATIVE LIST OF AGRI. DECISIONS 
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CHARLESTON COUNTY WHOLESALE VEGETABLE MARKET, INC. 
v. ARTIE’S Foop Propucts, INc. PACA Docket No. 8033. Ad- 
PURIST RINNE, asses scscccstine ce setoccose reac sareccen mrs ereoennemaoaieases 






CHASE, JOHN L., & Son v. LONDON PropucE. PACA Docket 
No. 8061. Reparation awarded—Default order ...ccccccccsssssensees 






CHATMAN-PoPE PropucE Distr., INC. v. JOSEPH PICCOLO. 
PACA Docket No. 8182. Reparation awarded—Default order 









CHERRICK, L., & Co. v. ANDREWS HorRSE RADISH Co., INC. 
PACA Docket No. 8008. Reparation awarded—Default 


eeneeeeeeesseerenenenseoeeessaneensesesceneneeesenreseeesseneeesnnnneseeeseenanesssasnnsesenseeneeeenaneeesnenenensesseeneseeneeneaseseneeene® 
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CHICAGO POTATO EXCHANGE v. R. C. BADLER. PACA Docket 
INO. T2TD.. Agrerit— Teicher: cn sscseccenscensscssoecesssssecosnisbvvsensebbsnotnsnopusneceatosense 191 











CHICAGO POTATO EXCHANGE v. R. C. BADLER. PACA Docket 
No. 7279. Petition for reconsideration—Dismissal .............0- 417 










CHINCHIOLO & COMPANY v. WERNIKOFF Bros. Co., INc. PACA 
Docket No. 7786. Freight charges—Liability cscs 915 










CIRULI BROTHERS v. INDEPENDENT Fruit Co. PACA Docket 
No. 7928. Reparation awarded—Default Order ....ccssssssssssenen 572 











CLapPp, LEON C., PRODUCE v. PAUL E. Mary. PACA Docket 
No. 7956. Reparation awarded—Default order .nnccrcsssssssssssssssssnee 568 














CLARK, JAMES AVERY. PACA Docket No. 8049. Repeated and 
flagrant violations—Suspension of license—Consent order ...... 920 








CLEVELAND VEGETABLE MARKET Co. v. KARNOFSKY & GRITZ. 
PACA Docket No. 7965. Reparation awarded—Default order 






CoLACcE Bros. v. HYMAN GOLDSAMT & Co. PACA Docket No. 
7695. Diversion—Acceptance—Liability .....cccessscssssssessesss 









CoLorRADO PoTATO GROWERS EXCHANGE v. GULF COAST PROD- 
ucE Co. PACA Docket No. 8208. Reparation awarded— De- 
WIG IE 5 ohecccoe eat a acts ee ee eS 












CONDAKES, PETER, COMPANY v. MICHAEL Bros,, INC. PACA 
PACA Docket No. 8186. Reparation awarded—Default order 






CoLorADO PoTATO GROWERS EXCHANGE v. LENNIS LESSIGNB. 
Docket No. 7573. Acceptance—Liability .ncecesasssessessssesese 
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Perishable Agricultural Commodities Act, 1930—Continued 


CONNECTICUT POTATO FARMERS COOPERATIVE v. V. O. BROUGH. 
PACA Docket No. 8135. Reparation awarded—Default 


CONSOLIDATED CITRUS COMPANY v. Harry I. LEBO AND 
Lewis D. GoLDsTEIN. PACA Docket No. 7752. Principal— 
Liability 


CONSOLIDATED CITRUS COMPANY v. Harry I. LEBO AND LEWIS 
D. GOLDSTEIN. PACA Docket No. 7752. Stay order—Pending 
issuance of further order 


CONSOLIDATED CITRUS COMPANY v. Harry I. LEBO AND LEWIS 
D. GOLDSTEIN. PACA Docket No. 7752. Stay order vacated 


CONTINENTAL PRODUCE COMPANY v. FRANK ERLBAUM, INC. 
PACA Docket No. 7949. Reparation awarded—Default 


Cooney & KorsHAK, INC. v. M. TromBetta & Sons, INC. 
PACA Docket No. 7828. Failure to sustain burden of proof— 
Dismissal 


CORLEY PRODUCE COMPANY, INCORPORATED v. GAY PRODUCE 
ComMPANy, INc. PACA Docket No. 7810. Failure to pay— 
Gas cscs Sica ial sesssacebscsenrcace aa bees leech ‘ 


CousINo, ALTON L. v. BERNARD BULLOCK. PACA Docket No. 
7909. Reparation awarded—Default order ..eecccccssencsesssn snes ie 


CousINO, ALTON L. v. BERNARD BULLOCK. PACA Docket No. 
7909. Default order vacated 


CRATER LAKE PoTATO Dist. v. MONTE BROTHERS. PACA 
Docket No. 7840. Reparation awarded—Default order 


DAKOTA CHIEF SALES Co. v. BuD & T. N. THOMPSON PRODUCE. 
PACA Docket No. 7966. Reparation awarded—Default order 


DANIEL PropuCE Co. v. CAMPISI & DIAZ, INCORPORATED. 
PACA Docket No. 7466. Acceptance—Warranty of suitable 
shipping condition—Evidence—Liability 


Darst Potato FARMS v. HALEY-NEELEY COMPANY. PACA 
Docket No. 7998. Admission of liability—Reparation 


DAVISON GRAPE Co. v. MATHEW MERcuRIO. PACA Docket No. 
7335. Petition for reconsideration—Dismissal 
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Perishable Agricultural Commodities Act, 1930—Continued 


DrE Bruyn Propuce Co. v. RELAN & FLETCHER. PACA Docket 
No. 8199. Reparation awarded—Default order 


DEEUGENIO, G., & SoNs v. MICHAEL BovINo, JR., et al. PACA 
Docket No. 8041. Reparation awarded—Default order 


DEKLE BROKERAGE COMPANY, INC. v. W. F. TATUM PRODUCE 
COMPANY AND/oR Mary Tatum. PACA Docket No. 7681. 
Interstate commerce—Liability  .....ccscsscsssussusnssnenssnenemrenenrennete 


DELAWARE PRODUCE GROWERS, INC. v. ROBERT N. ROBSON Com- 
PANY, INc. PACA Docket No. 7740. Failure to pay—Finan- 
RT RURITNNER cscs cesses sekenchdicncoesiabenneemicgnbccinreres 


DELL, Roy, PACKING Co., INC. v. ONTARIO GROWERS EX- 
CHANGE, INc. PACA Docket No. 7834. Reparation awarded 
Default order 


DELL, Roy, PACKING Co., INC. v. Ontario Growers Ex- 
CHANGE, INc. PACA Docket No. 7834. Stay order ................ 


DELL, Roy, PACKING Co., INC. v. ONTARIO GROWERS Ex- 
CHANGE, INc. PACA Docket No. 7834, Reopening after de- 


DENNIS WATER CREss, INC. v. QUALITY HOUSE PrRopucTs, INC. 
PACA Docket No. 8191. Reparation awarded—Default order 


DEOUDES, GEORGE D., Co., INc. PACA Docket No. 8050. Re-+ 
MONDEUUNTAN EOE LING i scccicccsecesesensseceecccesccescseo cee cpocaansincnticeetctariniome 


DETHLEFSEN, IRVING, INC. v. FRONTIER BROKERAGE INC. 
PACA Docket No. 7910. Reparation awarded—Default 


DIXIE QUEEN PRODUCE Co. v. Ropert B. Parrot. PACA 
Docket No. 7959. Reparation awarded—Default order ........ 


DORFMAN, GEORGE v. SHIRLEY ZIMMERMAN. PACA Docket No. 
8118. Reparation awarded—Default order 


DupbA, A., & SONS COOPERATIVE ASSOCIATION v. KARNOFSKY 
& Gritz. PACA Docket No. 8157. Reparation awarded—De- 
fault order 


DUNLAP, HowarpD P. v. Paut E. Mary. PACA Docket No. 
8103. Reparation awarded—Default Order .n.ceececsscccsscsssorsrsssssesssnseunee 


DyYAL, LeRoy, JR. v. DAVID COHEN PRODUCE COMPANY. PACA 
Docket No. 7984. Reparation awarded—-Default order 
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Perishable Agricultural Commodities Act, 1930—Continued 






EASTERN IDAHO PACKING CorRP. v. FRONTIER BROKERAGE, 
Inc. PACA Docket No. 7969. Reparation awarded—De- 
EN CN i a en aR a 






EASTERN PRODUCE Co., INC., AND CHARLES TAXIN. PACA 
Dockets No. 7159 and No. 7222. Stay order vacated ..ccccccc. 









ECUADORIAN FRuIT IMporT Corp. v. SARTER’S BANANA COM- 
PANY. PACA Docket No. 8057. Reparation awarded—De- 
I CE a ee ae 






ECUADORIAN Fruit Import Corp. v. JAMES S. VENTURA. 
PACA Docket No. 8032. Bankruptcy proceedings—Dismissal 










Ext Morro CorpPorRATION v. J. D. HAMILTON Fruit Co., INC. 
PACA Docket No. 7761. Real party in interest—Brokerage 









Ext Soto PACKING Co. v. THomAS J. Ho_t Company. PACA 
Docket No. 7280. Petition for reconsideration—Prior order 
SUN aa cea ctr alae 










Evuis & WEIR, INc. v. ACME Potato & ONION Distrs. INC. 
PACA Docket No. 8077. Reparation awarded—Default 
OI ccna dacs a Shasta gh Ot rg I " 










ELLITHORPE, Harry V., & Son v. WESTER Bros., INc. PACA 
Docket No. 7568. Acceptance—Liability secs nesses 






FARLEY Fruit COMPANY v. HECHT PropuUCcE Co. PACA Docket 
No. 7696. Rescission of contract—Dismissal -..dcececcnccssssssessss = 






FARSOUTH GROWERS COOPERATIVE ASSOCIATION AND TROPICAL 
AGRICULTURE COOPERATIVE ASSOCIATION v. KARNOFSKY & 
Gritz. PACA Docket No. 8081. Reparation awarded—De- 
TIN CI asics chass sedis haste caer encennslacsasraamaoinmeiotes e 











Fava, G., Fruit Co. v. PARKHILL PRODUCE COMPANY AND/OR 
FRANK FERNANDEZ. PACA Docket No. 7562. Advance— 
Wernick — Ea wcssssssccsesceccetseee eesspc tenses . 928 






FELDBAUM, Max, & SONS v. ZIMEL FARMS OF TEXAS, CHARLES 
E. Huston, AND SIDNEY M. ZIMEL. PACA Docket No. 7544. 
Advance—Guaranty agreement—Consideration esc cae « 


FELLER, J., & SON v. KARNOFSKY & Gritz. PACA Docket No. 
8120. Reparation awarded—Default order o.......eecesesscsssscssaessnesenee oi 








FERRARINI, THOS. L., & COMPANY v. DU-BAL PACKING Com- 
PANY. PACA Docket No. 7690. Deficit—Failure to pay........... 
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Perishable Agricultural Commodities Act, 1930—Continued 


FIERMAN PRODUCE EXCHANGE, INC. v. KARNOFSKY & GRITZ 
PACA Docket No. 8182. Reparation awarded—Default order 


FLEMING Bros. v. HAMILTON PropucE Co. PACA Docket No. 
7775. Jurisdiction of Secretary—Dismissal 


Foop DIsTRIBuTORS, INC. v. REDMAN PropuUCE, INc. PACA 
Docket No. 8007. Failure to sustain burden of proof—Dis- 
missal 1339 


ForBEs, WILLIAM C., Co., INC. v. MILLBROOK PROCESSING CORP. 
PACA Docket No. 8163. Reparation awarded—Default 
UID sicassccbs cccesesiicsnastp cession cachdaileas cradles cores vacsil eine 


ForNEY Fruit & PRODUCE Co. v. INDEPENDENT FRUIT CoM- 
PANY. PACA Docket No. 8009. Reparation awarded—De- 
fault order 


Fort FAIRFIELD PoTATO COMPANY v. HARRY FRANKLIN INC. 
PACA Docket No. 7861. Reparation awarded—Default 


Fox, R. H., Company v. C-M Foop SALES CoMPANY. PACA 
Docket No. 7580. Brokerage—Failure to pay 


FRANK’sS PACKING Co. v. LANDOW-GORDON GRAPE Co. PACA 
Docket No. 7609. Defense—Unmarked containers—New 
agreement—Failure to prove 


FRANKLIN, Harry, INc. PACA Docket No. 7888. Repeated and 
flagrant violations—Revocation of license 


FREEDMAN, CHAS. v. HENDERSON Propuce. PACA Docket No. 
8076. Reparation awarded—Default order 


Furr, R. L. v. SPINALE BROTHERS, INC. PACA Docket No. 
I BGD « Aeceptba rice —— Ete N GG seccsscapstssscmscessseanscesensccssoscnsesapcenseeaiocatscn - 


GALLANT, ED v. JIM DooLEey Potato Cuip, INc. PACA Docket 
No. 8026. Reparation awarded—Default order 


GEORGE, ALBERT R., Co., INC. v. GAY PRODUCE COMPANY, INC. 
PACA Docket No. 8078. Reparation awarded—Default 


GILLARDE, L., SONS COMPANY v. PAUL E. Mary. PACA Docket 
No. 8104. Reparation awarded—Default order 
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Perishable Agricultural Commodities Act, 1930—Continued 


GILLARDE, L., SONS COMPANY v. MATHEW MercurRIO. PACA 
Docket No. 7707. Allowance agreement—Damages ©...0 


GLOBE PrRopUCTS COMPANY, INC. v. LAWRENCE FROZEN 
Foops CompaNy. PACA Docket No. 7352. Failure to de- 
liver—Failure to prove damages—Dismissal 


GOODMAN, SID, & COMPANY v. CROUSE PropUCE. PACA 
Docket No. 8001. Reparation awarded—Default order ........ 


GooTts PRoDUCE CoMPANY v. E. L. NoRTON, WHOLESALE. PACA 
Docket No. 7985. Reparation awarded—Default order .......... 


GORDON, SAM v. STERK Bros. PropuceE. PACA Docket No. 
7843. Reparation awarded—Default order 


GRAND ISLAND CITRUS COOPERATIVE, INC. v. KILLARNEY FRUIT 
Co. PACA Docket No. 7739. Rejection without reasonable 
cause—Damages 884 


GRIMWOOD, Morris F., RANCH v. TRUJILLO Bros. PACA Dock- 
et No. 8216. Reparation awarded—Default order 1509 


GROWERS PRODUCE v. Bisio & ZuccA PrRopUCE Co. PACA 
Docket No. 7938. Rejection without reasonable cause— 
Damages 


GUERCIO, R., & Son, INC. v. PENSACOLA PrRoDUCE. PACA 
Docket No. 8152. Reparation awarded—Default order 


GUERCIO, R., & Son, INC. v. TARANTO PRopUCE Co. PACA 
Docket No. 8084. Reparation awarded—Default order .......... 


HaGuE, H. W. v. THE CAVALIER-GULLING-WILSON Co. PACA 
Docket No. 7537. Failure to sustain burden of proof—Dis- 
Missal—CounterclaiM—AAvame cseesessecsssersessseserseseressen sersesssessensessseen is 


HAMILTON, J. D., Fruit Co. v. PAUL E. Mary. PACA Docket 
No. 8102. Reparation awarded—Default order 


Hancock, W. H., PRoDUCE COMPANY v. CiTy CoAL & SUPPLY 
Co. PACA Docket No. 7874. Reparation awarded—Default 


HANcock, W. H., PrRoDUCE COMPANY v. W. R. REED Co., 
Brokers. PACA Docket No. 7820. Reparation awarded— 
—Default order 
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Perishable Agricultural Commodities Act, 1930—Continued 






HARRISBURG DAILY MARKET, INC. v. BOOVA & COMPANY AND 
R. Patt BROKERAGE, INc. PACA Docket No. 7564. Real 
Party in interest—Dismissal  ........ccccsnnuenunnnmennennmennn 6889 







HARRISBURG DAILY MARKET, INC. v. ELSESSER PRODUCE SERV- 
ICE AND R. PATT BROKERAGE, INC. PACA Docket No, 7554 
Real party in interest—Dismissal ..0...cecccscecssccssssesssssseemeesnesnesssese 2 







Haws, RUSSELL v. ACME PoTATo & ONION Distrs., INc. PACA 
Docket No. 8024. Reparation awarded—Default order ...... 









HAXTON, GEORGE W., & SON, INCORPORATED v. ADLER EGG 
Co. PACA Docket No. 7490. Failure to accept delivery— 
Damages rcecccsesseunee 






218 







eaeeenenssorersnesscersesesccerconeeeeseneeesroasenneceenaeseoreneweeeereee® 











HEIDRICH, HERMAN J., & SONS v. WALLING, INC., AND R. 
PATT BROKERAGE, INC. PACA Docket No. 7710. Broker— 
Beachy of tat y— Diamine sissies scisseoscrsssesvsvsecionenesntcvnesserseinsetnsssscenssensne Z 







HELMS PoTATO COMPANY v. PAuL E. Mary. PACA Docket No. 
8101. Reparation awarded—Default Order ..ccccceccssscsssnsssssesnsessnssnsee 






HENSON & PADGETT PRODUCE COMPANY v. RAMSEY’S TOMATO 
House. PACA Docket No. 7890. Reparation awarded—De- 
OE IN a a 










HENSON & PADGETT PRODUCE Co. v. JACK D. STRICKLAND. 
PACA Docket No. 7865. Reparation awarded—Default 


Seeecenereeerensesersenaessesesreeseseneenesssereasesewennessescsnenesenssenenssneennesconsesnenssasnenensegeeneeeeenenanenseasenenees eeeneeees 







HERBOLD, MAx V. v. FRONTIER BROKERAGE INC. PACA Docket 
No. 7898. Reparation awarded—Default order ...ccccmmmun 461 















HILVERT, FRED G., Co., INC. v. MODERN Foops, Inc. PACA 
Docket No. 7906. Admission of liability—Reparation .......... 






HILVERT, FRED G., Co., INc. v. S. Strock & Co., INC., AND/OR 
S. N. Bearp & Company. PACA Docket No. 7714. Accept- 
ance—Breach of warranty—Damages ....cccecsssssesusssssseseesaeesasssemesese 1048 






HILVERT, FRED G., Co., INc. v. S. StrockK & Co., INC., et al. 
PACA Docket No. 7714. Stay order—Pending issuance of 
A NN 






HILVERT, FRED G., Co., INC. v. S. Strock & Co., INC., AND/OR 
S. N. BeEarp & Company. PACA Docket No. 7714. Petition 
for reconsideration—Dismissal o....ccccccsscccsscsssssssssssssssssssssssossusessesesssesssees 






HODUKAVICH, JOHN v. JOHN SCHROEDER & Sons, Inc. PACA 
Docket No. 8168. Reparation awarded—Default order .......... 
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Perishable Agricultural Commodities Act, 1930—Continued 


HOLLANDALE MARKETING ASSOCIATION v. HALEY-NEELEY COM- 
PANY. PACA Docket No. 8136. Reparation awarded—De- 
fault order 


Hoit-MeEx CORPORATION v. D1 Mare BrotHers. PACA Docket 
No. 7827. Failure to sustain burden of proof—Dismissal ...._ 1187 


HOWARD, VICTOR v. ROYAL House Fruit, Inc. PACA Docket 
No. 7797. Reparation awarded—Default order 130 


HOWARD, VICTOR v. ROYAL House Fruit, INc. PACA Docket 
No. 7797. Stay order 250 


HowaArD, VICTOR v. ROYAL House Fruit, Inc. PACA Docket 
Ios. T7OT. SUS ORR COCR, sscsccsscnctccccscscrrcescicornpndvcirenoncet 234 


Hupson River Fruit Distrisutors v. ROBERT NASH. PACA 
Docket No. 7875. Reparation awarded—Default order 567 


Hurr, O. D., Jr., INc. v. MaRvIN Gray. PACA Docket No. 
7785. F.o.b. acceptance fimal—Liability nn eccsccscmesnseineenesneenes . 1204 


Hurr, O. D., Jr., INc. v. MARVIN Gray. PACA Docket No. 
7785. Stay order—Pending issuance of further Order correc... 


Hurr, O. D., Jr., INc. v. I. MELTZER & Son. PACA Docket No. 
7766. Acceptance—Breach of contract—DamageS o.com 


HUIZINGA, HowArD, Co. v. GAY Propuce Company, INC. 
PACA Docket No. 7853. Reparation awarded—Default 


HUNSAKER BROKERAGE COMPANY v. HUNTER TOMATO COM- 
PANY. PACA Docket No. 8139. Reparation awarded—De- 
fault order 


HYBELS PRODUCE COMPANY v. INDEPENDENT FRUIT COMPANY. 
PACA Docket No. 8056. Reparation awarded—Default 


Aeeeseeesscerenesencceeeneseseaseessseeseseccenonesssseenssessesonneessssessesenoeeseseeesesereneeessostsseomeenoneneeseenesenesssecenseeesee: “ 


HYBELS PRODUCE COMPANY v. PAUL E. Mary. PACA Docket 
No. 8100. Reparation awarded—Default Order -ncccccccossssesnee 


HyYBELS PropucE COMPANY v. QUALITY APPLE PRroDUCTs CoM- 
PANY. PACA Docket No. 7819. Reparation awarded— 
Default order 


INTERMOUNTAIN Foop Co. v. WAKE’s OPEN AIR MARKET. 
PACA Docket No. 7839. Reparation awarded—Default 
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Perishable Agricultural Commodities Act, 1930—Continued 


INTERSTATE FrRuIT & VEG. Co., INC. v. H & F CoMPANy, SAM 
VINCI PropUCE CoMPANY, AND E & L Fruit & PRODUCE 
Distr’s. PACA Docket No. 7624. Purchase after inspection— 
Liebility 


ISAACSON COMPANY, INC. v. NEW ENGLAND FruIT & PRODUCE 
Company. PACA Docket No. 8028. Reparation awarded— 
DESTOMME CAO TRE Tc a a sree 2 


JACKSON, C. E., COMPANY v. HARRISBURG DAILY MARKET, INC. 
PACA Docket No. 7814. Acceptance—Liability 


JAMES, R. G. v. CAL-MEX CORPORATION AND A. W. BEEGEL. 
PACA Docket No. 8045. Reparation awarded—Default 


JAMES, R. G. v. CAL-MEX CORPORATION AND A. W. BEEGEL. 
PACA Docket No. 8045. Stay order 949, 1510 


JAMES, R. G. v. CAL-MEX CORPORATION AND A. W. BEEGEL. 
PACA Docket No. 8045. Denial of motion to reopen 


JAQUITH’S FRUIT RANCH v. S. STROCK & CO., AND/OR R. C. 
KELLETT, INc. PACA Docket No. 7302. Rescission of con- 
tract—Dismissal 


JOHNNIE’S POTATO COMPANY v. HALEY-NEELEY COMPANY. 
PACA Docket No. 8020. Admission of liability 


JOHNS, Wooprow, COMPANY v. JOHNNIE BAIRD PRODUCE. 
PACA Docket No. 7818. Admission of liability 


JOHNS, Wooprow, Co. v. JOHN C. Moritz COMPANY AND/OR 
WILLIAM R. Harsin. PACA Docket No. 7666. Consignment 
—Fair market value—Dismissal 


JOHNS, Wooprow, Co. v. SIKESTON FRUIT AND PRODUCE Co. 
AND/oR W. R. Harsin. PACA Docket No. 7652. Agency rela- 
tionship—Failure to prove—Dismissal 


JOHNSON, Brooks M. v. BUSHWICK COMMISSION Co., INC. 
PACA Docket No. 7841. Purchase after inspection— 
Liability : 


JOHNSON, ERNIE, & Son v. Stop & SHoP, INc. PACA Docket 
No. 7924. Breach of contract—Allowance—Dismissal 


JOHNSON, ERNIE, & Son v. SToP & SHop, Inc. PACA Docket 
No. 7924. Petition for reconsideration—Dismissal 
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Perishable Agricultural Commodities Act, 1930—Continued 


JOHNSON, H. R. v. ESTRELLA FRUIT SHIPPING CORPORATION. 
PACA Docket No. 7812. Admission of liability—Reparation 


JORGENSEN Farms v. J. HYMAN DISTRIBUTING COMPANY. 
PACA Docket No. 7311. Agent—Undisclosed principal— 
Dismissal 514 


JOSEPH NORTHWEST v. WALLING, INC. PACA Docket No. 
7436. Rejection not without reasonable cause—Dismissal 78 


KALLISH, I., & Sons v. W. CHAs. HEITMULLER Co. PACA 
Docket No. 7777. Rejection with reasonable cause—Dis- 
missal 


KANTRO, JEROME, COMPANY v. HYMAN GOLDSAMT & Co. 
PACA Docket No. 7773. Purchase after inspection—Liabili- 


TEU cso ssaaenseeoin sansa sobcdinsesaants isan bcm tags ge aac ge el ue 


KANTRO, JEROME, COMPANY v. Louis Zwick & Son. PACA 
Docket No. 7692. Purchase after inspection 


Karp, Morris, & Son v. KARNOFSKY & Gritz. PACA Docket 
No. 8054. Reparation awarded—Default Order cece . 


KASTNER, HAROLD H., Co. v. Tommy Bartrp. PACA Docket 
No. 7836. Reparation awarded—Default Order ..cccscssasssnsses = 


KASTNER, HAROLD H., Co. v. W. C. Law. PACA Docket No. 
8149. Reparation awarded—Default order 


KECK PRODUCE COMPANY v. ALBERT L. HEIL PRODUCE COMPANY. 


PACA Docket No. 8215. Reparation awarded—Default 
1508 


KELLETT, R. C., INC. v. TINNEY PRODUCE Co., INc, PACA 
Docket No. 7940. Reparation awarded—Default order 704 


KENWORTHY, FRANK, Co. v. PETRO PRODUCE SERVICE. PACA 
Docket No. 8181. Reparation awarded—Default order 1508 


KENWORTHY, FRANK, COMPANY v. SOUTH WESTERN POTATO 
Pre-Pac Co. PACA Docket No. 7706. Rejection without 
reasonable cause—Failure to prove damages—Dismissal 


KENWORTHY, FRANK, COMPANY v. SOUTH WESTERN POTATO 
Pre-Pac Co. PACA Docket No. 7706. Stay order—Pend- 
ing issuance of further order 


KENWORTHY, FRANK, COMPANY v. SOUTH WESTERN POTATO 
Pre-pac Co. PACA Docket No. 7706. Stay order vacated 
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Perishable Agricultural Commodities Act, 1930—Continued 


KIMBRIEL & COMPANY, INC. v. INDEPENDENT Fruit Co. PACA 
Docket No. 7885. Reparation awarded—Default order .......... 


KIMES, HARVIE, PRODUCE COMPANY v. JOHN COMBS TRUCKING 
SERVICE. PACA Docket No. 7968. Reparation awarded—De- 
fault order 


KinG SaLap Avocapo Co., INc. v. WILLIAM J. REYNOLDS. 
PACA Docket No. 8183. Reparation awarded—Default 
OME a scsccacscnseissces senso cs stuestessgn cess ics detseca cares tases csgseticai onan nN 


KIRBY AND LITTLE PACKING COMPANY v. HENDERSON PRO- 
pucE. PACA Docket No. 8051. Reparation awarded—Default 


OeneeeeneeaeeerneeeeseeneneseeennneeeeeseseeeeeeeeeeeeeesE sen eeseeseeeeeeeseeeneneeees een ebeeeesses ee eneeeeenenesessenenessesseneesseseeeeee! o00 


KoEnIGc, WM., & Sons v. RoLF IRWIN Propuce. PACA Docket 
No. 7944. Purchase and sale—Liability on eesssssssssonsssesneensenes Ms 


KooNDEL, BENJAMIN, INC. v. KARNOFSKY & GrITZ. PACA 
Docket No. 8156. Reparation awarded—Default order ......... 


LACHENMAIER Bros. v. HowarD Huizinca Co. PACA Docket 
No, 7500. Rescission of contract—Dismissal 


LACHENMAIER Bros. v. KAUFMAN-BROWN POTATO COMPANY. 
PACA Docket No. 7545. New agreement—Federal inspec- 
tions—Expense 


La JARA PRODUCE COMPANY v. Roy W. CoLtuins. PACA Docket 
No. 8201. Reparation awarded—Default order 


LAMB PRODUCE Co. v. ORVILLE SANDERS. PACA Docket No. 
8150. Reparation awarded—Default order 


LAMBERTA, JOSEPH v. GAY Propuce CoMPANY, INc. PACA 
Docket No. 8211. Reparation awarded—Default order 


LANKFORD, S. E., & SONS v. LEON NacH. PACA Docket No. 
7852. Acceptance—Liability 


LARSON Fruit Co. v. HALEY-NEELEY Co. PACA Docket No. 
7907. Reparation awarded—Default order 


Leo Bros., INc. v. PAK’T-RITE Propuce, Inc. PACA Docket 
No. 8124. Reparation awarded—Default order occeccescsssnssssenssesen 


LERNER, J., & SON v. DELUCA, PELLEGRINO & Co. PACA Docket 
No. 7461. Warranty as to size—Failure to prove damages 
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LERNER, J.. & SON v. SAM Tocco. PACA Docket No. 7988. 
Failure to sustain burden of proof—Dismissal 


LERNER, J., & SON v. ZEIDENSTEIN Bros. PACA Docket No. 
8134. Reparation awarded—Default order 


LEVASSEUR, LIONEL v. BosToN Potato Co., Inc. PACA Docket 
No. 7848. Acceptance—Liability 


LEVATINO COMPANY, INC. v. KARNOFSKY & Gritz. PACA 
Docket No. 8082. Reparation awarded—Default order 


Levy, A., & J. ZENTNER COMPANY v. AMERICAN NATIONAL 
GROWERS CorP. PACA Docket No. 7832. Acts of agent— 
Liability 

Levy, A., & J. ZENTNER Co. v. GREENACRES PRODUCE CorP. 
PACA Docket No. 8011. Reparation awarded—Default 


Levy, A., & J. ZENTNER COMPANY v. LONG PropUCE. PACA 
Docket No. 7905. Reparation awarded—Default order 


LIPMAN & LIPMAN, INC. v, CANGELOSI TOMATO Co., INC. 
PACA Docket No. 7478. New Agreement—Dismissal 


LIPMAN & LIPMAN, INC. v. CANGELOSI TOMATO Co., INC. 
PACA Docket No. 7478. Stay order 


LIPMAN & LIPMAN, INC. v. CANGELOSI TOMATO Co., INC. 
PACA Docket No. 7478. Petition for reconsideration—Dis- 


missal 


LONG ISLAND CAULIFLOWER DISTRIBUTORS, INC. v. INDEPEND- 
ENT Fruit CoMPpANy. PACA Docket No. 7964. Reparation 


awarded—Default order 


LoNG PACKING COMPANY v. NEUMILLER PropucE. PACA 
Docket No. 7168. Accord and satisfaction—Dismissal 


LUCERNE PACKING COMPANY v. SAM VINCI PRODUCE COMPANY. 
PACA Docket No. 8030. Reparation awarded—Default 


LustTIc, SEYMOUR v. KARNOFSKY & Gritz. PACA Docket No. 
8079. Reparation awarded—Default order 


M. G. R. Company, INc. v. KARNoFSKY & Gritz. PACA 
Docket No. 8093. Reparation awarded—Default order 
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MacNutty, J. F., INc. v. SOUTHERN AROOSTOOK POTATO 
Co. PACA Docket No. 7976. Reparation awarded—De- 
RI | NNO aaah ” 


MALONE, L. T., COMPANY v. JEBBIA-METZ Co. AND/OR ERICK 
F. MoEtter Co. PACA Docket No. 7440. Petition for recon- 
sideration—Prior order amended 


MALONE, L. T., CoMPANY v. AL Kaiser & Bros. PACA 
Docket No. 7485. Petition for reconsideration—Dismissal. 


MALONE, L. T., COMPANY v. AL KAIsER & Bros. PACA 
Dockets No. 7485 and 7486. Stay order—Pending issuance 
of further order 


MALONE, L. T., CompANY v. AL Katser & Bros. PACA 
Docket No. 7485. Prior order amended o...ccrsssasssenssconseessenseeneeeoe ‘ 


MALONE, L. T., COMPANY v. AL Kaiser & Bros. PACA 
Docket No. 7485. Petition for reconsideration—Dismissal ... 


MALONE, L. T., COMPANY v. AL KAISER & Bros. PACA 
Docket No. 7486. Petition for reconsideration—Dismissal 


MALONE, L. T., COMPANY v. AL Kaiser & Bros. PACA 
Docket No. 7486. Prior order amended 


MALONE, L. T., COMPANY v. AL KaIserR & Bros. PACA 
Docket No. 7486. Petition for reconsideration—Dismissal ... 


MALONE, L. T., COMPANY v. CHAS. P. TaTT Fruit Co. PACA 
Docket No. 7548. Real party in interest—Failure to prove 
memes RRM MUN MRIS ENE a sccccccssscocnssiscocandonsesns ces steers sepia sass menace a 


MALONE, L. T., COMPANY v. CHAS. P. TaTT Fruit Co. 
PACA Docket No. 7548. Petition for reconsideration— 
Dismissal 


MALONE, L. T., COMPANY v. CHAS. P. TATT Fruit Co. PACA 
Docket No. 7548. Stay order—Pending issuance of further 


MALONE, L. T., COMPANY v. CHAS. P. Tatr Fruit Co. PACA 
Docket No. 7548. Petition for reconsideration—Dismissal 


MANDELL, SAMUEL P., Co. v. ZIMEL FARMS OF Texas. PACA 
Docket No. 8031. Reparation awarded—Default order 


MARANO & Sons v. JIm’s PropuceE. PACA Docket No. 7822. 
Reparation awarded—Default order 





19 A.D. CUMULATIVE LIST OF AGRI. DECISIONS 1537 


Perishable Agricultural Commodities Act, 1930 Page 


MARION COUNTY GREENHOUSE GROWERS v. FERRIS G. KAZMA. 
PACA Docket No. 7881. Reparation awarded—Default 
OM aie ccsssecenescergstcetsa a Seca es scalp ee oe 250 


MARLBORO COLD STORAGE, INC. v. SHIRLEY ZIMMERMAN. PACA 
Docket No. 8029. Reparation awarded—Default order ........... 795 


MARTIN PRODUCE COMPANY v. GULF COAST PropUCE Co. PACA 
Docket No. 8133. Reparation awarded—Default order «ccs 1239 


MarrTIN, Geo. F., & COMPANY v. RELAN & FLETCHER. PACA 
Docket No. 8210. Reparation awarded—Default order ............ 1508 


Mary, PauL E. PACA Docket No. 8048. Repeated and flagrant 
Violations—Revocation Of License oeccccscrsscsrrccssssecssecsesssseererecesesceresseseneeesn . 1048 


MAULHARDT, HERMAN H., AND CALIFORNIA BANK, ADMINISTRA- 
Tors C.T.A. OF THE ESTATE OF GEORGE MAULHARDT, DE- 
CEASED, v. H. I. BAERNSTEIN & COMPANY. PACA Docket No. 
7792. Negligence—Failure to prove—Dismissal ecco 874 


MAYES, VALE, & COMPANY v. JAMES W. MYERS PRODUCE. 
PACA Docket No. 7899. Reparation awarded—Default 
OO asc ceca iccscapancseia a tae eae 462 


McCANN PRODUCE Co., INC. v. FREEPORT FRUIT & VEGETABLE 
Corp. PACA Docket No. 7994. Reparation awarded—De- 
aa ON i sss sti eget cen eee eee 791 


MCLEAN, ALEXANDER H. v. RAYMOND RAMSEL. PACA Docket 
No. 7922. Reparation awarded—Default order ccccecsssessnseasesnee 572 


MENDELSON-ZELLER Co. v. BALTIMORE TOMATO Co., INC. PACA 
Docket No. 7567. F.o.b. sale—Suitable shipping condition... 497 


MENDELSON-ZELLER CO., INC. v. UNITED STATES FRUIT Co. 
PACA Docket No. 7762. Warranty of suitable shipping 
condition — Transportation service and conditions not 
WUC RMD csssasscsessancsenossssccenssecnessiciostpiee esa stehosaeescesto rata estoabboetassspoceteissore 234 


MEYER TOMATOES v. GUERRA Bros. PropuceE. PACA Docket 
No. 7996. Reparation awarded—Default order .nceccssmun 706 


MEYER TOMATOES v. MEDOLA PropucE. PACA Docket No. 8005. 
Reparation awarded—Default order ....ccecscsssssasssssnsssesssesesneees 793 


MEYER TOMATOES v. CRISOFORO Rivers. PACA Docket No. 
8073. Reparation awarded—Default order cccccccsssssssssssnsssssssnssssseens 1086 
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MEYER TOMATOES v. FRED SIMPSON, PACA Docket No. 7970. 
Admission of liability—Reparation  ..cccceessssemesssenssesnsseaseeenees cin | 


Meyer, G. A., COMPANY v. PAK’T-RITE Propucg, INc. PACA 
Docket No. 8126. Reparation awarded—Default order ........ 1093 


MICHAEL SWANSON BRADY OF MooRHEAD, INC. v. Hurst Po- 
TATO CHIP COMPANY. PACA Docket No. 8177. Reparation 
SR ARUAN CE —— aE ON aii cscs ccc isch ne ea cassette 1347 


MICHAEL-SWANSON-BRADY OF MooRHEAD, INC. v. M1D-CoNnrtI- 
NENT COFFEE COMPANY. PACA Docket No. 8027. Reparation 
Ri TG on aera cmenemnenones 795 


MICHAEL-SWANSON-BRADY PRODUCE Co. v. MELVIN McCon- 
NELL. PACA Docket No. 7908. Reparation awarded—De- 
TANG I sass paises a caccsdsces comes ncoeccsomseces cece sncpesinc noes paeanonaneeian 791 


MICHAELSON, HERMAN, INC. v. IRVING HELLER. PACA Docket 
No. 8206. Reparation awarded—Default order .eecereeccssssssssessnsssesenees 1509 


MILLBROOK PROCESSING CORP. v. GROWERS FRUIT DISTRIBU- 
Tors. PACA Docket No. 8180. Reparation awarded—De- 
MMI MI access ssssescsiesccslscnssnseseoccepsavecncopescedanscesssteomnsosmmnecaestia a eameanaemte 1347 


MILLBROOK PROCESSING CorRP. v. GROWERS FRUIT DISTRIBUTORS. 
PAGA. Docket: No; SUB0. Stay OPAC assssccersnssssrseserosevvasssersssvessnssrrsonssence 1510 


MILLER & ESPARZA v. SAM VINCI PRODUCE COMPANY, H & F 
CoMPANY AND E & L Fruit & Propuce Distr’s. PACA 
Docket No. 7598. Failure to sustain burden of proof—Dis- 





RANI cca sssscesss tices ecstatic onan aad eS i 848 
MILLER, IVAN v. CLIFFORD SHEPHERD. PACA Docket No. 

7912. Reparation awarded—Default Order o.ccerccosn soos -. 464 
Mitts Bros. ORCHARDS v. CAMPISI & DIAZ, INCORPORATED. 

PACA Docket No. 7668. New agreement—Consignment ...... 517 
Moore, THOMAS E. v. SNYDER PropucE Co. PACA Docket No. 

8130. Reparation awarded—Default Order ..nnnemnnnnmmnenmmne 1238 
MorsE, LEON, WHOLESALE PRODUCE v. BUD THOMPSON 

WHOLESALE Propucs. PACA Docket No. 7877. Reparation 

VEIT DEG IUCR siscsncssssnnseciinasosesvesnssscessinssersesinssecmnabconenenatnortanenito 249 


Mount, Harotp C., INC. v. DANVILLE PRODUCE COMPANY. 
PACA Docket No. 8043. Reparation awarded—Default 
NMR sic acscsscns cessed dssascssisbcessssiesscsed ceases a aaa anak abana 946 
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Mutr-ROBERTS COMPANY, INC. v. Roy W. CoLLiIns. PACA 
Docket No. 8194. Reparation awarded—Default order ........... 1507 


MULESHOE COOPERATIVE GROWERS v. JAMES W. Myers PRo- 
DUCE. PACA Docket No. 8091. Reparation awarded—Default 


OMNI 5 ssa cccssisicsccecins scence sco accaip a als cacannscoppaauetstetarieia 1086 


MuriLAs BROTHERS Co. v. L. M. BLUMENTHAL COMPANY. 
PACA Docket No. 7825. Reparation awarded—Default 


OREN scala asa ccc ta ca dace dares 130 


MUSANTE, BERMAN, STEINBERG COMPANY, INCORPORATED. 
PACA Docket No. 7937. Repeated and flagrant violations— 
Suspension of license—Consent Order .eecccccsssssssessmesssssunesssnsssssnssssnnse 502 


MusHROOM GROWERS ASSOCIATION SALES COMPANY v. PAK’T- 
Rite Propuce, Inc. PACA Docket No. 8125. Reparation 
SWEDE = SEAGER ssssissecsssssnsccesnsvsssesessecturnntansasssrcscenevtenreacsttawenapnanen . 1093 


MusHROooM GROWERS Ass’N SALES Co. v. J. WAGNER & SONS, 
Inc. PACA Docket No. 7974. Reparation awarded—De- 


GAMER II sisiscssccs cscrsssssisaiiinlaraeaoseitipcasaceshestebaeaasicorinrammasamataentanaata 705 


MYERS, EARLE, Co. v. PAUL E. Mary. PACA Docket No. 7943. 
Reparation awarded—Default order ...ccccseosssssessssscssssssssensssssssessnseeesneeens 568 


Myers, KurT AND ROXIE JOHNS v. WILLIAM G. STAFoS. PACA 
Docket No. 7849. Purchase and sale—EVidemce .....cccccccsssssssessee 1320 


NATIONAL BANANA DISTRIBUTORS, INC. v. AKRON TERMINAL 
Fruit & Vec. Co. PACA Docket No. 7806. Acceptance— 


Team iscsi eotesssscasaesnitasaiescletscinsts senses adisesiassisaspes Sas aenietamemeeteeasea 787 


NATIONAL BANANA DISTRIBUTORS, INC. v. JOSEPH P, KARAM 
WHOLESALE BANANAS. PACA Docket No. 7869. Admission 
GE WRgRsELiG Fein. scccseciescssecsscnsnasosessssscusncncccrscnscusncrscemsanccsetog 654 


NATIONAL PRODUCE DISTRIBUTORS, INC. v. D & E WHOLESALE 
Fruit & Propuce, Inc. PACA Docket No. 8006. Reparation 
BION —DIGLGUTE ORIN essiscscsescicesieccstscescccctsiceecctsecmconnecmsioceennnn 793 


NATIONAL PRODUCE DISTRIBUTORS, INC. v. FRANK ERLBAUM, 
Inc. PACA Docket No. 7975. Reparation awarded—De- 
ORE RIND sissies esis esate seating 704 


NATIONAL PRODUCE DISTRIBUTORS, INC. v. HARRISBURG DAILY 
MARKET, INC. PACA Docket No. 7464. Breach of contract 
—Damages—Burden of proo8 ecccssssssessssnsneeneessetn shinies *Mau 
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NATIONAL PRODUCE DISTRIBUTORS, INC. v. ALBERT L. HBIL 
PrRoDUCE COMPANY. PACA Docket No. 8004. Acceptance— 


MSRPUEA RE xs csc zn cece bape tts ccstsscxs sass Seesss a Cs entere Soca ge eho fi 1326 


NATIONAL PRODUCE DISTRIBUTORS, INC. v. PAUL E. Mary. 
PACA Docket No. 7821. Reparation awarded—Default 


HNN Sccccercst cece coesusastecsscagslasesSs acca ioe oacestasstsssseee marca msatseoocti asesnctatabaccanece aie 53 


NAVAJO MARKETING COMPANY v. AL KAISER & Bros. PACA 
Docket No. 7551. Rejection without reasonable cause—Dam- 


RI sss csosncstevetesoohotcev assoc car ea arose aescsop oes pc dade emncaneocaan . 894 


NAvVILIO PropucE INC. v. KEITH BERKSHIRE. PACA Docket 
No. 7161. Petition for reconsideration—Dismissal .....0 121 


NELSON, J. E., & SoNs v. GeorcE D. DeEoupDEs Co., INC. 
PACA Docket No. 7771. Rejection with reasonable cause 
ae DONNER ci ccs ssa sesssecpnscaoed ctu ites ans eaansotiooe " 


451 


New BERN OIL & FERTILIZER COMPANY v. JIM DOOLEY 
Potato Curip, INc. PACA Docket No. 7876. Reparation 


PERT AEE HIE. sss scsssseccapsnnsnesteneessscsaiessbnertaceanannonccoetainanttesectes 249 


New BERN O1L & FERTILIZER COMPANY v. JIM DOOLEY POTATO 
Cup, Inc. PACA Docket No. 8036. Reparation awarded— 


NRE RUAN AT OMENE se saassssssckccccecssssascssnsesscosassscukebies uous tenha aeaacen ti nacaasoaeas 795 


NEWBERN GROVES, INC. v. TRI-STATE PoTATO Co. PACA Dock- 
et No. 8203. Reparation awarded—Default order cers 1506 


NORDBERG-SELAH FRuIT, INC. v. INDEPENDENT FRuIT Co. 
PACA Docket No. 7931. Reparation awarded—Default 


NR cscs iss caste cde ceschcscescssoasopscatosaess pas coe posba den apa cas eialootnaesecehsmamaans 571 


NorTHROUP, KENNIE v. PAUL E. Mary. PACA Docket No. 
7972. Reparation awarded—Default Order ..ercccrsssessssssesssnssesenee « «OEE 


Norton & McELroy Propuce, INc. v. Crispo Bros., -INC. 
PACA Docket No. 7859. Acceptance—Liability ...nsesusses . 1029 


Norton & McELrRoy Propuce, INc. v. CrisPpo Bros., INC. 
PAGA Docket: NO; TEBD: eG ON sssssssccsscrscercesoscossssscissesacereeosin 1094 


OAKFIELD & ELBA GROWERS, INC. v. GREENACRES PRODUCE 
Corp. PACA Docket No. 8002, Reparation awarded—De- 
SERIA TAC cre as Sie Na . “06 


OAKFIELD & ELBA GROWERS, INC. v. Rocky MARCIANO EN- 
TERPRISES, INC. PACA Docket No. 7867. Reparation 
BWAPACA—DEEAUNE ORR sicsssccsesscsssencssscssicacbeuesssssiciescs een eassapsesscencs 248 
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OcEANO PACKING COMPANY v. DANIEL J. Storey, JR. PACA 
Docket No. 7720. Acceptance—Breach of contract—Failure 


a TRIOS ITI ssc eters reece erereremetrereeeeeomrmrrerrencias . 1016 


OcEANO PACKING COMPANY v. DANIEL J. Storey, JR. PACA 
Docket No. 7720. Petition for reconsideration—Dismissal .... 1154 


OLBERG, J.W., COMPANY v. DAN DANILSON PACKING Co., INC. 
PACA Docket No. 7878. Admission Of Liability ecco . 483 


ONTARIO GROWERS EXCHANGE, INC. v. GROWERS EXCHANGE, 
Inc. PACA Docket No. 8038. Reparation awarded—Default 


UDOT sscsssscesssesisieiassenst sities eons alanine aes 


1239 


OscEOLA Fruit DIsTRIBUTORS v. INDEPENDENT FRuIT Co. 
PACA Docket No. 7932. Reparation awarded—Default 


CUMIN sissies estates cl elaacoeantieioaiiaapaiceld . 669 


Osweco CouNTY MARKETING COOPERATIVE, INC. v. EDWARD 
Kemwa. PACA Docket No. 7923. Reparation awarded— 


Woe can © OG: sssssassscscssssessscecsecessssscnccaie incessant hears eacaptaiaabeasomatianiaied 572 


Paciric Coast Fruit DistrisguTors, INc. v. MILTON TRUJILLO, 
AND/OR TRUJILLO Bros. PACA Docket No. 8110. Reparation 
WAPOA — DCL audi GE issesscssscsissseecisacsssscsssnsssititsieasinsccasincslavatetceee 1506 


PaciFic CoAST FRUIT DISTRIBUTORS, INC. v. MILTON TRUJILLO, 
AND/OR TRUJILLO Bros. PACA Docket No. 8123. Reparation 
EWEN —- ENCE TALE OR asc sssasessssscsssoctcsscsccnscsstscscessnslnsntonnstapbeinpeslncsv hbo 1506 


PALISADES Foop Propucts v. W. E. RILEY CoMPANY. PACA 
Docket No. 7548. Petition for reconsideration—Dismissal ...... 30 


PANNO & Sons, INc. PACA Docket No. 7894. Incorrect ac- 
countings—Suspension of license—Consent Order .neccecssssssese 244 


PATRASSO Bros. v. STERK Bros. PropucE. PACA Docket No. 
7862. Reparation awarded—Default Order eecccccecssscssscssssssesssennese 248 


PELLEGRINO, A., & SON v. PuccIA Propuce Co. PACA Docket 
| No. 8083. Reparation awarded—Default order ...ecccscnsssssenseeee sae 1087 


| PELLETIER FRUIT COMPANY, LTD. v. C. KOUTROULARES & CoO. 
PACA Docket No. 7815. Failure to sustain burden of proof 


som RANSON cis cscuasaioscscnse coca enelioo cease ppednoctocta acadeasatmeeetne asec ao +1208 


PERRICH Bros., INC. v. KARNOFSKY & Gritz. PACA Docket 
No. 8094. Reparation awarded—Default order enicceccsssursssssnsem . 1090 
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PHILADELPHIA PRODUCE CREDIT & COLLECTION BUREAU v. S. 
KERZNER. PACA Docket No. 7807. Failure to pay—Default ... 28 


Piazza, D. L., COMPANY v. THE Dawson Co. PACA Docket 
No. 7730. Purchase and sale—Dismissal ....ececcsesssssesssssssesseussosenssee 869 


Piazza, D. L., COMPANY v. HARRY ROTHMAN COMPANY. 
PACA Docket No. 7647. Rescission of contract—Dismissal 662 


PIPPING PACKING Co., INC. v. ORUNSTEN, INc. PACA Docket 
No. 8012. Deductions authorized—Dismissal ....cccsossssssssssseensesenee . 13836 


PITTSBURGH PRODUCE CREDIT ASSOCIATION v. CON-ROY 7-11 
Propuce Co., Inc. PACA Docket No. 7981. Reparation 
NIGER EEN sscccscssscsscesssecscessessscemsensscecisneenensesteannscescacs . 405 


PITTSBURGH PRODUCE CREDIT ASSOCIATION v. TONY VESSEC- 
cHIA. PACA Docket No. 7897. Reparation awarded—De- 
MUR BATON cesses spaces zcae pcs cece acres aes cs Scena ait 465 


PoLLAK, HENRY A., & Co., INc. v. D. C. Fiores & Co., INC. 
PACA Docket No. 8174. Reparation awarded—Default 
HRN as secs usecase eens cortpeestcec vanessa cine ec ee eto 1346 


PRILLWITZ, FRANK W., JR. v. SHEEHAN PRODUCE. PACA 
Docket No. 7992. Acceptance—Liability ...cc..cssssoessensssesasesseene . 1218 


PRINCETON SALES CorP. v. IDEAL TOMATO COMPANY, INC. 
PACA Docket No. 7622. Contract—Conflicting evidence— 
PRI cain acct casnscrsedecrercpesceresaeablcae ts ecepenicel sieesruscectmensiesimors 180 


PRINCETON SALES Corp. v. IDEAL TOMATO COMPANY, INC. 
PACA (Docket NO TELS. SGRy OPO RR cncsccsssccccnesscncccunssessscncconsseenssene 251 


PRINCETON SALES CoRP. v. IDEAL TOMATO COMPANY, INC. 
PACA Docket No. 7622. Petition for reconsideration— 
PERM NNAS RII ccs casasconcauss stots cscs accesso aceeceacocnces cass asccoieeeseeas ates citi, aa 


PROVOST AND SHAPIRO, INCORPORATED. PACA Docket No. 8062. 
Repeated and flagrant violations—Suspension of license— 
SSE R INST ANIA INE sccceccsescscacccesecssecnstsscovssicopctveracerccaseonotersoacaba ta escent estternsesb 900 


PurRE GOLD, INC. v, INDEPENDENT FruIT Co. PACA Docket 
No. 7929. Reparation awarded—-Default Order eeccasssssnsssee 704 


REARDON, F. J., INc. v. LEONARD Morris. PACA Docket No. 
OZ AG MISNON OL LADUIOY: scsiciscssccccnceccnccietnramuciaiiamionmimmamncene LOLO 
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REBELLO-NIEHAUS PrRopUCE Co. PACA Docket No. 7904. 
Repeated and flagrant violations—Revocation of license 
CIN RNG cscs sas csc sense nasoecesc a laeceamace ot tare 403 


REED, WILLIAM R., T/A W. R. REED Co., BRoKERS. PACA 
Docket No. 8122. Repeated and flagrant violations—Revoca- 
RON: GD HOORSG: cc ooo ee een 1332 


RELAN & FLETCHER. PACA Docket No. 8109. Repeated and 
flagrant violations—Revocation Of License occcccssssssscsesssersseesssseneessee 1501 


Ritter, C. E., & COMPANY v. JAMES F. PontariI. PACA Docket 
No. 7948. Acceptance—Liability ..ccccccssenesnscussenssusseneineensneenesaneen . 880 


ROBINS APPLE DISTRIBUTING Co. v. J. WAGNER & SONS, INC. 
PACA Docket No. 7973. Reparation awarded—Default 
CN cassis satsssce caesar epee ocala aca semana eee 571 


ROBINSON, C. H., COMPANY v. HALEY-NEELEY COMPANY. 
PACA Docket No. 7883. Admission—Hearing denied ......... 564 


RoBInson, C. H., CoMPANY v. HALEY-NEELBY COMPANY. 
PACA Docket No. 8161. Reparation awarded—Default 
GIT sisssniniisccciasklsisce ast sane pce cei adsense etteraacer cea 1345 


RoLL PACKING HOUSE v. BRACKER VEGETABLE SALES COM- 
PANY. PACA Docket No. 7288. Petition for reconsidera- 
Naim ENG ASINTAM IN iiss cscssnssLssos cassie seicaescaoecaasaga ssp ee 49 


Rose THUNDERBIRD PACKING Co. v. INDEPENDENT FRUIT COM- 
PANY. PACA Docket No. 8129. Reparation awarded—De- 
ME ERNAUE USI a scccctssecsspssncsonscccscicltosrseeescsisepasseedin sale tccevin tatiana 1239 


RUSKIN TOMATO GROWERS, INC. v. CHARLES SLOAN. PACA 
Docket No. 8184. Reparation awarded—Default order ...... 1348 


RUTKOWSKI, WALTER v. SIDNEY COHEN. PACA Docket No. 
TOOT. Bcc temic — Lay cies scssscrcvcrnscssncuassseeessdontaraiei 1329 


RYAN Potato CoMPANY v. FRANK KENWORTHY COMPANY AND/ 
OR BoLeR FruIT & VEGETABLE COMPANY. PACA Docket No. 
7716. Acceptance—Reasonable Value ou... ececsesssssssussssnsesssssenseeesssenseene 853 


SALINAS LETTUCE FARMERS COOPERATIVE v. TINNEY PRODUCE 
Co., INc. PACA Docket No. 7925. Reparation awarded— 
Tea RATE: CR cesses ices cccas cache seatecucea ean . 104 


SALINAS VALLEY VEGETABLE EXCHANGE v. THOMAS L. FER- 
RARINI & Co. PACA Dockets No. 7481 and No. 7482. Guar- 
anteed advance transactions—Terms Of COMETACE reser 935 
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SALINAS VALLEY VEGETABLE EXCHANGE v. THOMAS L. FER- 
RARINI & Co. PACA Dockets No. 7483 and No. 7484. Guar- 
anteed advances—Dismissal—Counterclaim—Damages ......... 1165 


SALINAS VALLEY VEGETABLE EXCHANGE v. THOMAS L. FER- 
RARINI & Co. PACA Dockets No. 7483 and No. 7484. Peti- 
tion for reconsideration—Dismnissal qi.ccc..sccswscsscoorsssoewnreseseeunneceerunneessonee 1335 


SALINAS VALLEY VEGETABLE EXCHANGE v. H. B. FRost 
COMPANY AND Crispo Bros., Inc. PACA Docket No. 7457. 
Rejection with reasonable cause—Dismissal—Counter- 
MURR RNIN ici sccm he pols aneesncs cncecnroseranermseenione 103 


SALINAS VALLEY VEGETABLE EXCHANGE v. H. B. FROST AND 
Crispo Bros., INc. PACA Docket No. 7457. Petition for 
WCCO AIOT— POSSE cciocscciscssscaccscesssossesssoriecrserensrerrsinsrorminociinenniane ON 


SALINAS VALLEY VEGETABLE EXCHANGE v. H. B. FROST AND 
CrisPo Bros., INc. PACA Docket No. 7457. Petition for 
POOOTBICL SCAT <P) TAIVRRB ED sesisscssacs cs csasssccsceesvasasoescaossnsoersnsnsecbntostebcesnsnacsvice 446 


SALT RIVER VALLEY PRODUCE, INC. v. PAUL E. Mary. PACA 
Docket No. 7913. Reparation awarded—Default order .... 462 


SAMSEL, RALPH, COMPANY v. L. GILLARDE SONS COMPANY. 
PACA Docket No. 7744. Acceptance—Liability sss . 874 


SAMSEL, RALPH, COMPANY v. L. GILLARDE SONS COMPANY. 
PACA Docket No. 7744. Petition for reconsideration—Dis- 
RNIN ccc aca ces cass scaosnnsespoaes sce aasosncs acetates cae eens someones 455 


SANSON, J. F., & Sons COMPANY v. HEMET DISTRIBUTORS COM- 
PANY. PACA Docket No. 8112. Reparation awarded—De- 
MRT Ys NINO 3 cacsasespensssostapecesoce seco sacae ase athe segs toes easecaeonccdcasae 1092 


SCHORZMAN, WALTER H. v. LONG Propucge. PACA Docket No. 
8113. Reparation awarded—Default Order ..ecccccecssssssseseesssnsseseeseee 1094 


SCHULTZ, MIKE, & SON v. H. B. Frost CompANy. PACA 
Docket No. 7434. Rescission of contract—Dismissal ......0- 666 


SCHULTZ, MikE, & Son v. H. B. Frost CompANy. PACA 
Docket No. 7434. Petition for reconsideration—Dismissal ...... 1058 


SCHUMAN-ANDERHOLT Co. v. Roy W. CoLtLins. PACA Docket 
No. 8092. Reparation awarded—Default Order  ecceessssssessne 1090 


Scott Finxks Co., Inc. v. LONDON Propuce. PACA Docket 
No. 8105. Reparation awarded—Default Order cece 1091 
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SEALD-SWEET SALES, INC. v. W. C. JoNES CoMPANY. PACA 
Docket No. 7878. Reparation awarded—Default order ........... 793 


SELLON, HAROLD V, v. HALEY-NEELEY COMPANY. PACA 
Docket No. 7947. Admission of liability—Reparation .......... 661 


SELLON, HAROLD V. v. MERCHANTS Fruit Co. PACA Docket 
No. 8013. Reparation awarded—Default order .ececsccsssnssuseensnnee 794 


SELLON, HAROLD V. v. MopERN Foops, INc. Paca Docket No. 
8046. Reparation awarded—Default order eeccccecsssssssssssssessserssseessennses 946 


SELLON, HAROLD V. v. W. D. WILKINSON. PACA Docket No. 
8074. Reparation awarded—Default Order ecceceocessesssssssnssersssssessee 1086 


SENINI, JOHN L., CoMPANY v. FruIT SUPPLY COMPANY OF 
Kansas City, Missouri, INc. PACA Docket No. 7559. 
Contract—Failure to prove—Dismissal ecco summnmmnnnnnn O94 


SESSIONS, VERSAL v. UNIVERSAL FRUIT & PRODUCE COMPANY. 
PACA Docket No. 7760. Accord and satisfaction—Breach of 
COOMA RCE FCI access sinssccsesnsccessnvnsceessestsncascomipe innctnie seb caioceapetnsetaat =< 25% 


SHEWMAKE PRODUCE Co. v. COCHRANE BROKERAGE COMPANY. 
PACA Docket No. 7542. Failure to prove breach of con- 
ree ENR INGE ssiscesasuitasasstici esse tase acinomae 183 


SHore, A. G., COMPANY v. CONNER BROTHERS. PACA Dock- 
et No. 7294. Petition for reconsideration—Dismissal .............. 7 21 


Simmons & Mount, INc. v. DAvID COHEN PropUCE Co. PACA 
Docket No. 7955. Reparation awarded—Default order .......... 568 


Simmons & Mount, INc. v. ELtas Ruiz & Co. PACA Docket 
No. 7946. Acceptance—Liability ......ccssssasssseessssesssssesensesusensnsenseenee 1173 


SINALOA VALLEY DIsTRIBUTORS v. A. W. BEEGEL. PACA Docket 
No. 8035. Reparation awarded—Default order ....ecccssusssssssssnsses 947 


SINALOA VALLEY DISTRIBUTORS v. A. W. BEEGEL. PACA Docket 
Dies OIE eae RN sass acide tian sertcareceetans 949 


SINALOA VALLEY DistrisuTorRs v. A. W. BEEGEL. PACA Docket 
No. 8035. Motion to reopen demied o..cseessssssssessesssssnsseensssnsssnneessese 1485 


SINALOA VALLEY DistriIBuToRS v. A. W. BEEGEL. PACA Docket 
Whe SOBER: SG Oe sa sasscsciecsccssscnscsntsrsnssncnsces sass cglasstusesasiepsssomascanoconssinae 1510 


SINGER’s, M., SONS v. HARRY FRANKLIN INc. PACA Docket 
No. 7855. Reparation awarded—Default order o.com . 248 
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SINGH, RALA, FARMS v. DAN DANILSON PACKING Co., INC. 
PaCA Docket No. 79384. Reparation awarded—Default 
caer ae as ee re 


S1x L’s PAckInG Co., INC. v. CANGELOSI TOMATO Co., INC. 
PACA Docket No. 7491. New agreement—Dismissal .......... 


Sxkaccs Bros. GROWERS AND SHIPPERS v. SAM REBELLO. PACA 
Doeket No. 7918. Consignment—Liability ......escesssssmssessnensesee ie 


SmitH & WEEKS, INC. v. HARRY FRANKLIN, INC. PACA 
Docket No. 7902. Reparation awarded—Default order ........... 


SmitH & WEEKS, INC. v. HARRY FRANKLIN, INC. PACA 
Docket No. 7908. Reparation awarded—Default order ..... 


SMITH PRODUCE Co. v. WALLING, INc. PACA Docket No. 7835. 
Reparation awarded—Default order oniccecscsrssecssssessesesssseessssssssessessesonee 


SmiTH, FLoyp N., Company v. H. B. Frost COMPANY. 
PACA Docket No. 7467. F.o.b. sale—Burden of proof ........ e 


SMITH, FLoyp N., Company v. H. B. Frost COMPANY. 
PACA Docket No. 7467. Stay order—Pending issuance of 
SON Ie scsi Lac aca hcl 


SMITH, FLoypD N., CoMPANY v. H. B. Frost COMPANY. PACA 
Docket No. 7467. Petition for reconsideration—Dismissal 


SONNIER, ALPHAN v. JIMMIE SHMON, PRODUCE BROKER. PACA 
Docket No. 7856. Acceptance—Liability o..sesssssssssesuneesnseennee 


SOUTHAMPTON PRODUCE DISTRIBUTORS v. CASH PRODUCE 
WHOLESALE. PACA Docket No. 8003. Reparation awarded 
ees NIMES MMM cs acs ccc aga cabatuprspusbcssoabooncc RoscbBeccccoedssooncnaNee 


SOUTHAMPTON PRODUCE DISTRIBUTORS v. D. C. FLorEs & Co., 
Inc. PACA Docket No. 8059. Admission of liability 


SOUTHLAND FARMS, INC. v. W. R. REED Co., BRoKERS. PACA 
Docket No. 7432. Acceptance—Liability 0... cccccssssssssssessssesnsesse 


SOUTHLAND PRODUCE Co. v. TINNEY PRODUCE Co. INc. PACA 
Docket No. 7887. Reparation awarded—Default ordev........... 


SoUTHWORTH PRODUCE Co. v. FRONTIER BROKERAGE, INC. 


PACA Docket No. 7911. Reparation awarded—Default 
PRIN casas auncoseevseosescce ss cls sancti ssa a snesscectae asestanpancass 
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Souza Bros. PACKING COMPANY v. CENTRAL Fruit & VEGE- 
TABLE, INC. PACA Docket No. 8209. Reparation awarded— 
TRGB RUG OWL sso cess ccccccrsnsacerscraetst taretaceeg occa aes aan 


SPADA DISTRIBUTING Co., INC. v. ACME Potato & ONION 
Distrs., Inc. PACA Docket No. 8025. Reparation awarded— 
UCTS CONE as ios rc Sac peer ees eee 


SPADA DISTRIBUTING Co., INC. v. MICHAEL-SWANSON-BRADY 
PropUcCE COMPANY. PACA Docket No. 17576. Rejection 
Without reasonable cause—Damages eeccussssssssssssensssnsenseeneen és 


SPIERS, JOHN F. v. AOKI Fruit & Propuce Co., INc. PACA 
Docket No. 8019. Admission Of liability ..csssssssssssssseesssceensse 


SPINALE BROTHERS, INC. v. PROCACCI BROTHERS SALES CORPO- 
RATION. PACA Docket No. 7341. Acceptance—Liability ....... 


STADELMAN Fruit, INC. v. INDEPENDENT Fruit Co. PACA 
Docket No. 7979. Reparation awarded—Default order ...... 


STEWART PACKING COOPERATIVE v. H. J. PEMBERTON. PACA 
Docket No. 7689. Purchaser—Failure to Pay nnccccecssssssssesesnses 


STewarT Propuce CoMPANY v. J. R. Witt Propuce Co., INc. 
PACA Docket No. 7508. Acceptance—Liability sms 


SumKA, Sou J. PACA Docket No. 7945. Repeated and flagrant 
violations—Suspension of license—Consent Order... 


SuMTER COUNTY FARMERS’ MARKET INC. v. JOE THOMAS. 
PACA Docket No. 7854. Reparation awarded—Default 
I ins cascada icsecnseepcaciae homes oon oacsbes AEE 


SuN-BEAM FRUIT COMPANY v. HECHT PRODUCE COMPANY. 
PACA Docket No. 7759. Rejection with reasonable cause— 
NRO isos cs scenes es aes eet eae 


SuN-BEAM FruIT COMPANY v. HECHT PRODUCE COMPANY. 
PACA Docket No. 7759. Order on reconsideration .occoccsccssssee 


TAPLETT, R. F., Fruir & CoLp STORAGE Co. v. JOSEPH 
NORTHWEST. PACA Docket No. 7452. F.o.b. sale—War- 
ranty of suitable shipping condition—Burden of proof .......... 


TOMASELLO, T. O., Co. v. PAUL E. Mary. PACA Docket No. 
7942. Reparation awarded—Default order ecccccccssssssssessssssssesnnes 


TOMPKINS, Davis V. v. GAY ProDUCE CoMPANY, INc. PACA 
Docket No. 8037. Reparation awarded—Default order ............. 
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TorN, L., & Son v. Goots Propuce Co. PACA Docket No. 
8148. Reparation awarded—Default Order nrc . 1240 


TRAUTMANN Bros. Co., INC. v. JOHNNIE BAIRD PRODUCE Co. 
PACA Docket No. 7901. Reparation awarded—Default 
GUE, cases chases cee scp bc aan caaeaaeenaa nsec aT IN ~ 461 


TRAUTMANN Bros. Co., INc. v. INDEPENDENT FRUIT CoM- 
PANY. PACA Docket No. 7870. Reparation awarded—De- 
AES OMRON sac csssccssssscasshes sacensecnnbettno croc toscoesnsescnnsonatceasbeatenspst sips 463 


TRAUTMANN Bros. Co. oF LAREDO, TEXAS, INC. v. S. STROCK 
AND CoMPANY, Inc. PACA Docket No. 7375. Breach of 
warranty—Damages—Setoff—Dismissal eee esac ~ 431 


Tropic GOLD FrRuIT Co. v. SUN CoAsT BANANA COMPANY OF 
Miami. PACA Docket No. 7900. Reparation awarded—De- 
Ren RMON i a aes 567 


TroYER & Hurst PoTATO SALES v. ARTIE’S FooD PRODUCTS, 
Inc. PACA Docket No. 8086. Reparation awarded—-De- 
SRI R AA I cscs ceeccenshcrceescccsseeors esi iessota estes nesastansoer 1089 


UNITED FRUIT AND PRODUCE COMPANY v. BODINE PRODUCE 
Company. PACA Docket No. 7506. F.o.b. sale—Suitable 
shipping condition warranty—Abnormal deterioration— 

NMI NNR ssc schon cos sassto stare casesnci os sosebdae Sao cect parca eoessccucaans 1069 


UPDEGROVE, T. WALTER v. CLIFFORD SHEPHERD. PACA Docket 
No. 7868. Reparation awarded—Default order occcciccscscssssseusnseene 463 


VAHLSING, F. H., INc. v. KARNOFSKY & Gritz. PACA Docket 
No. 8080. Reparation awarded—Default order -cccscsssssssnsussnsneen 1087 


VAHLSING, F. H., INc. v. JOHN B. Mackarey. PACA Docket 
No. 8114. Reparation awarded—Default order wcceccsusssncssne 1094 


VALLEY GROWERS AND PACKERS v. PAUL E. Mary. PACA 
Docket No. 7950. Reparation awarded—Default order ........... 568 


VALLEY PRODUCE COMPANY v. MODERN Foops, INc. PACA 
Docket No. 8047. Reparation awarded—Default order occ 948 


VANDENBURG, S. C. v. FRANK KENWORTHY COMPANY AND 
TROPICAL FruIT Co. PACA Docket No. 7823. Unauthorized 
CAE CURTA——UCTIRIIE NOIR: ssccsscsesconscnssceseeconiesansssunscstnspnnscunesscstan ipsa 685 


VICTOR PRODUCE v. MOUNTAIN PRODUCE COMPANY, INc. PACA 
Docket No. 7879. Reparation awarded—Default order ........... 461 
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VicTtoR PRODUCE v. MOUNTAIN PRODUCE Co., INC. PACA 
Docket No. 7879. Stay order—Pending issuance of further 
UN issn cence cet esas a Pe mre 465 


VICTOR PRODUCE v. MOUNTAIN ProDUCE CoMPANY, INc. PACA 
Docket No. 7879. Reopening after default oeccccccssssscsssseseseesene 772 


Vico FruIT CoMPANY, INC. v. Mip-City Propuce Co. PACA 
Docket No. 7750. Admission—Liability .ccssssssseessessnseeseseneee ~ We 


VITAMIN QUEEN Co. v. MICELI PropUCE Co. PACA Docket No. 
TUE2.. Bicdminsion: OF TaD RCy os ssssiccccsscesccccccnnoomatenetomtomenmanaes 555 


VoLPE, PAoLo, & Sons. PACA Docket No. 7930. Repeated and 
flagrant violations—Suspension Of JiceMSe o.....cessssssseesssesenneeeen 553 


WACHMAN PRODUCE COMPANY v. JOE ALLICKS. PACA Docket 
No. 7817. Reparation awarded—Default order o...cccccccccssesscssssseesse 53 


WaGNER, FreD S. PACA Docket No. 7850. Application for 
RUNNIN iii sececcctints cecencees sect monaumem ions neenemmaentan 447 


Wacner, J., & Sons, INc. PACA Docket No. 7846. Repeated 
and flagrant violations—Revocation Of liceMse ....n.eeecosssee 657 


WALLACE Fruit & VEGETABLE COMPANY v. MATHEW MERCURIO. 
PACA Docket No. 7546. Petition for reconsideration— 
TERMS ON Sasson cans corsccceseaeseantbettotealen ace eaetae 32 


WALLACE Fruit & VEGETABLE COMPANY. v. RELAN & FLETCH- 
ER. PACA Docket No. 8200. Reparation awarded—Default 
ON ascii ches lasers stenc naga ep aasbbseebaasatacuatspediseidaad eas 1509 


WARDEN PRODUCE COMPANY v. FRONTIER BROKERAGE, INC. 
| PACA Docket No. 7933. Reparation awarded—Default 
| CON ssc esac cant ag a a ea 464 


WarsHAW Bros., INc. PACA Docket No. 7914. Repeated and 
flagrant violations—Suspension of license—Consent order .. 398 


WEINSTEIN, J. L., Co. v. CROUSE PropucE. PACA Docket No. 
7864. Reparation awarded—Default Order .cceceececsecsssrssneemnene . 250 


WEINSTEIN, J. L., Co. v. THE KILLMON COMPANY. PACA 
Docket No. 7847. Undisputed amount nc cnccccnsmsnennemnn 407 


Westcott, W. J., CoMPANy v. J. F. FEeser, INc. PACA 
Docket No. 7882. Accord and satisfaction—Dismissal ........... 1087 
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WETEGROVE, CHARLES W., Co., INc. v. PAUL E. Mary. PACA 
Docket No. 8217. Reparation awarded—Default order ......... . 1509 


WESTERN WHOLESALE PRODUCE v. INDEPENDENT FRUIT CoM- 
PANY. PACA Docket No. 8010. Reparation awarded—De- 
CI CO osc ns i Not he Eee ed See a ee 794 


White, E. A., Fruit Co. v. JOSEPH NORTHWEST. PACA Dock- 
et No. 7702. Consignment transactions—Reasonable care 
RTRs cece atc cae c cescanrces arctan nceusnedncensioeeoeetaacis 1488 


WILHOYTE, E. Z. v. Howard D. Burse. PACA Docket No. 7470. 
MOS —— AE aires cscs aes cccns easiness estas 1059 


WILSON PRODUCE Co. v. L. M. BLUMENTHAL COMPANY. PACA 
Docket No. 8016. Reparation awarded—Default order ........... 792 


WISHNATZKI & NATHEL v. ALFANO FARM. PACA Docket No. 
7811. Reparation awarded—Default order wu..ecccccssssssssessseunessseeeee 53 


WITHINGTON, L. A., & COMPANY, INCORPORATED v. AROOSTOOK 
GROWERS & PACKERS INC. PACA Docket No. 7866. Repara- 
CATE GPR —_ DE atelE OE assassin scecsssescscsinsssncnincnsnosesesssniecnenectemii 249 


Worr, S. & D., Co. v. R. PATT BROKERAGE, INc. PACA Docket 
No. 7980. Agreement—Protection against shrinkage ...........0. 1199 


Wotr, S. & D., Co. v. R. PatT BROKERAGE, INC. PACA Docket 
No. 7980. Stay order—Pending issuance of further orderv..... 1348 


WoLr, S. & D., Co. v. R. PATT BROKERAGE, INC. PACA Docket 
No. 7980. Petition to rehear and reconsider—Dismissa ........... 1481 


Woops, VERE O. v. A. SAM & SoNs PRODUCE Co., INc. PACA 
Docket No. 7921. F.o.b. shipping point—Breach of contract 1155 


WRONOWSKI, STANLEY v. ROBERT N. ROBSON COMPANY, INC. 
PACA Docket No. 7648. Acceptance—Liability ...ccccesssssse 484 


Wyman, J. F., Inc. v. JOHN Russo & Sons. PACA Docket 
No. 7997. Reparation awarded—Default Order .....cccscesssssnse 706 


Youne, I. M., & ComPpANY v. RocKY MARCIANO ENTERPRISES, 
Inc. PACA Docket No. 7838. Reparation awarded—De- 
MAINE UPRIINR ssccisustseacvkakpn snacesecnt cacy bvs cesta ip Rea 131 


Younc, Leo, INc. v. BLACK DIAMOND FRUIT & PRODUCE 
COMPANY AND/oR C. H. RoBINSON, INc. PACA Docket No. 
7779. New agreement—Dismissal ...ccccsssscsesssssssessnsssssssssseesneesee . 644 
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Younc, Leo, INc. v. CENTRAL PropUCE Co., INc. PACA 
Docket No. 7704. Rejection without reasonable cause— 
NNN ii cle Le re ee 456 


Younc, Leo, Inc. v. W. J. WEstcoTT COMPANY. PACA Docket 
No. 7650. Breach of contract—Dismissal ..cccsdsssssssssssesee 528 


ZACKS, I., & SoNs v. BROWN PropucE & Livestock. PACA 
Docket No. 7961. Reparation awarded—Default order ............. 569 


ZINK, ERVIN, INC. v. ALBERT L. HEIL PRODUCE COMPANY. 
PACA Docket No. 8058. Reparation awarded—Default 
ON asa ele a olen cs cetera eee ee em 1091 


PACA Docket No. 7421. Dismissal—Settlement between 
WRN cscs sascsisesaseensapecicapis cates aap agenda ee 460 


PACA Docket No. 7427. Dismissal—Settlement between 
EGR scesisezccsccinoestanceeracs ouctuotcistsoceeeceeieipcenetoeretaeaeat eee ten daaeetoeararee 945 


PACA Docket No. 7449. Dismissal—Settlement between 
WARN sss sccssciscsacicsssuesie cess aia cebeetadiccmtessvesceuiomeeeeae 246 


PACA Docket No. 17475. Dismissal—Settlement between 
TRON sci ccestssnssscascccsme sp cccmaeincs canoes ono cacaeepcresc escape teseguaenietnanc aad 703 


PACA Docket No. 7520. Dismissal—Settlement between 
SUBUME GNIS scsi sccssceiusises societies gates resetiesiasescaeieoaatestie 247 


PACA Docket No. 7541. Dismissal—Settlement between 
WRONG | ascsscscccssscsiscnccsssicrscarcssdcaecsnanesoeeccasnberesrseon ecctonccer oes eae 246 


PACA Docket No. 7568. Dismissal—Settlement between 
WRB RON <scsccsussicessbensetessiinsananh seni Scioioaoe orion bis estos testcase 51 


PACA Docket No. 7631. Dismissal—Settlement between 
WRT CLOGIE  cscsccccsssssevscececesscsess obese esrerscctgres epee cesd Sessa aco phosch eps onts loess 52 


PACA Docket No. 7646. Dismissal—Settlement between 
WARM EL GA ns chs css sesh cesar stash occa see cee epee sen eee 132 


PACA Docket No. 7656. Dismissal—Settlement between 
WR iscsi ecco scae celacenseeo cessnopcscrsssceasscceta sconces peo sacar 1237 


PACA Docket No. 7657. Dismissal—Settlement between 
RGU cc isssccescpcnscacss cess csctssansccaacessnopeaossapemmen tga cesta ae tee ~ 247 


PACA Docket No. 17685. Dismissal—Settlement between 
PGS ssccsisessscssenseins icici esses cesestapasaorctabetipasnttaino antennae 703 
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PACA Docket No. 17686. Dismissal—Settlement between 
RN cc i chee cree gece eee ta eb atest 52 
PACA Docket No. 7691. Dismissal—Settlement between 
BUSRIGAON ©. caccscatircdsinci ccleaner ataeeaccelanbomcmmenemmnnnananmonneomac:: iam 
PACA Docket No. 7701. Dismissal—Settlement between 
MRERURR) cscs sscsssipesensescesessd enced secant ans see Raa setaconbecboasaicorontis 246 
PACA Docket No. 17712. Dismissal—Settlement between 
MN scsi aa eS A 1344 
PACA Docket No. 7715. Dismissal—Settlement between 
NN Sc aera ela ae Faas 1344 
PACA Docket No. 7727. Dismissal—Settlement between 
EEN eae ad ae rates ese rereceeceeee are a creas os age es 1343 
PACA Docket No. 7746. Dismissal—Settlement between 
RITE ISIS css ssc ences oancatcsece asses eeepc ceetnncoe une impasiori 567 
PACA Docket No. 17756. Dismissal—Settlement between 
BREN INON ccc cctuaspcsenescecesies es tocstasecsnessseedodinsssesccsoe ciate cscs colacetsacussad 566 


PACA Docket No. 7757. Dismissal—Withdrawal of application 946 


PACA Docket No. 7763. Dismissal—Settlement between 





MR EUN OG cscs scencen Sec scin soca scev scene eosin pebbcaccescetesacsaetainces sheesh 7 52 
PACA Docket No. 7774. Dismissal—Settlement between 
RNSEM UC cscs sesscc ces soincmsesseaeeapeiemaccbasbceceesaneascccestencsceccnsicccans | CU 
PACA Docket No. 17778. Dismissal—Settlement between 
OER sacs rscs cuss cesta asta assert spomconiets Sa elanadbbassiacc cesta sesso 703 
PACA Docket No. 17783. Dismissal—Settlement between 
SRN ssc sncessasnosnncacsconatbtaa sti tancn Sceasaoesccusecostincascsst a “See 
PACA Docket No. 17788. Dismissal—Settlement between | 
SOR RIONE sssscnsccesseseseasasshinscineonicts esearch soak iniancaascaonatteat wn 408 
PACA Docket No. 17799. Dismissal—Settlement between | 
parties Assesses tae eee nas eunepesnea soa opsceSoeeeeeesse 51 
PACA Docket No. 7804. Dismissal—Settlement between 
51 





parties 


teeee eee eeeeneeeeeeeeneneeneeeneee ee eseseneneeseeneeeseeeee nee seeenereeeesOnereseneerreeesennees s+ eneeesneseees, 
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isccistescososeniticeniecencasssacnsmmcchemsmmas, SOnnT 
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RTL ssscssscssiessecaalsesscse scons cebnectsetente cee Sicacehitasses sc ainarh Sa 790 


| PACA Docket No. 7889. Dismissal—Settlement between 
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MATRON CUNNING sso cscasscss aces ops ecacsclectaeee mena ina ae eecanoa ae 
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BiG Os ssssscosesssceczesocssscssescnes senses ca corssepec haces seaaecetanen eae tear eia 1505 


PACA Docket No. 8039. Dismissal—Settlement between 
NAGEL G sicccsssistsseipseiscinbsescenscasasksictscscc tes isbn tiesto agro rset 1344 
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| Roy Hyatt AND A. E. WarD, Partners, doing business as Hy- 








1556 CUMULATIVE LIST OF COURT DECISIONS 19 A.D. 


Perishable Agricultural Commodities Act, 1930 Page 


EASTERN PRODUCE Co., INC. AND CHARLES TAXIN v. BENSON. 
ek CR RD asic cesssmicictessencccscopcctrecmerenicneinsetios 596 
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I icc care, 4-110 GO ER  sascscccsccccccssscacnecs 2261 1161 
25-5 1109 2262 1249 

27-125 299 2262 1470 

27-125 1117 2263 1273 

27-130 1127 2263 1470 

27-133 1110 2264 179 

27-141 807 2265 1261 

27-143 807 2265 1470 

27-145 1109 2280 315 

27-146 1126 2281 12 

27-147 1125 2290 1441 

27-148 1123 2290 1470 

61-14 155 2291 1452 

98-1 257 2291 1470 

127-1 I 2292 1401 

127-1 296 2292 1470 

127-1 807 2293 1414 

Cie i ieee oS 73 603 2293 1470 
74 64 2294 1427 

81 6 2294 1470 

81 65 2295 1286 

91 3 2295 1470 

92 467 2296 1361 

93 472 2296 1470 

ee ipisiietins 291 1243 2297 1387 
308 107 2297 1470 

383 352 2303 1374 

425 16 2303 1470 

425 357 2307 1349 

442 1246 2307 1470 

450 631 2318 9 

534 1248 2329 180 

| 553) 2369 179 
554) 15 2370 179 

| 555) 2371 179 
1146 830 2372 179 

1532 1146 2373 179 

1532 1245 2374 179 

1558 1466 2375 179 

1598 166 2376 179 

2140 165 2377 16 

2192 628 2377 78 

2259 72 2377 848 

2261 709 2378 179 

2261 840 2379 179 

2261 977 2380 179 

2261 983 2381 179 

2261 1143 2382 179 
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RES essasinsccessccioesiccos 2383 Be ec cnceccseancccnmnceniceons 2478 637 1 

2384 179 2479 637 
2385 179 2480 637 
2389 179 2481 626 
2402 837 2482 824 
2404 167 2485 1144 
2409 65 2486 828 
2412 971 2487 819 
2416 160 2488 832 
2416 172 2491 1150 
2416 354 2491 1298 
2416 635 2496 1009 
2423 1151 2501 1298 
2423 12438 2503 1008 
24385 481 2507 1147 
2440 178 2508 1470 
2441 170 2510 1467 
2441 TAO PRA os cccccesceccsecaos 7159 744 
2441 $21 7161 121 
2443 68 7168 766 
2444 i 7193 22 
2447 308 7193 54 
2449 A477 7193 495 
2450 351 7222 744 
2452 78 7279 191 
2453 179 7279 A417 
2454 73 7280 46 
2455 629 7288 49 
2456 989 7294 21 
2457 1004 7302 673 
2458 994 7311 514 
2459 998 7334 123 
2460 985 7335 87 
2461 1001 7341 739 
2462 977 7352 125 | 
2463 179 7360 734 | 
2464 354 7375 431 
2465 157 7421 460 | 
2466 155 7427 945 | 
2467 859 7432 201 
2468 313 7434 666 
2468 827 7434 1058 
2469 176 7436 18 
2470 633 7437 1470 
2471 476 7440 47 
2472 636 7449 246 
2474 $34 7452 411 
2475 636 7457 103 
2476 636 7457 372 


2477 636 7457 446 
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PG as sicccnceissleeshiscaes 7461 Se PP a sisisccccecctersiston 7564 689 

7464 426 7567 497 

7465 206 7568 51 

7466 509 7573 650 

7467 383 7575 1062 

7467 465 7576 88 

7467 670 7580 117 

7470 1059 7586 99 

7475 703 7593 848 

7478 198 7599 761 

7478 250 7609 859 

7478 643 7622 180 

7481 935 7622 251 

7482 935 7622 409 

7483 1165 7624 840 

7483 1335 7631 52 

7484 1165 7643 484 

7484 1335 7646 132 

7485 84 7647 662 

7485 132 7650 528 

7485 3867 7652 547 

7485 444 7656 902 

7486 86 7656 1237 

7486 132 7657 247 

7486 869 7661 239 

7486 445 7663 43 

7490 218 7664 211 

7491 774 7666 587 

7500 681 7668 517 

7506 1069 7681 521 

7508 1195 7683 889 

7520 247 7684 889 

7522 36 7685 703 

| 7523 110 7686 52 
| 7537 910 7687 1183 
7541 246 7688 226 

7642 1838 7689 380 
7543 30 7690 231 
7544 558 7691 246 
7545 422 7692 783 

7546 82 7695 638 
7548 94 7696 865 

7548 216 7701 246 

7548 465 7702 1488 

7548 770 7704 456 

7551 894 7706 437 

7554 696 7706 573 

7559 894 7706 649 

7562 928 7707 862 


7563 419 7710 921 
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FE sccossssccsscencenictoen 


Docket No. 
7712 
7714 
7714 
7714 
7715 
7716 
7720 
7720 
7727 
7729 
7730 
7736 
7739 
7740 
7743 
7744 
7744 
7746 
7750 
7752 
71752 
7752 
7756 
7757 
7759 
7759 
7760 
7761 
7762 
7763 
7766 
7771 
7772 
7773 
7774 
7775 
T7177 
7778 
7779 
7783 
7785 
7785 
7788 
71792 
7795 
7797 
7797 
7797 
7799 
7801 


Page 
1344 
1048 
1241 
1498 
1344 

853 
1016 
1154 
1343 

907 

869 

315 

884 

756 

188 

874 

455 

567 

753 
1075 
1242 
1510 

666 

946 
1033 
1479 

1177 

1305 

234 
52 
1221 
451 
555 
359 
790 
1497 
1011 
703 
644 
703 
1204 
1348 
703 
874 
1299 
130 
234 
250 
61 
54 


saeeeeeessssenaeeessesconessesers 


Docket No. 
7804 
7806 
7807 
7809 
7810 
7811 
7812 
7813 
7814 
7815 
7816 
7817 
7819 
7820 
7821 
7822 
7823 
7825 
7827 
7828 
7829 
7831 
7832 
7833 
7834 
7834 


Page 
51 


1026 
1320 
447 
460 
1316 
247 
248 
248 
750 
790 
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MG De vrisciessornissescereesnies 7858 BO | PC cssccesesrsccessssersces 7908 791 
7859 1029 7909 464 
7859 1094 7909 495 
7860 1211 7910 463 
7861 460 7911 464 
7862 248 7912 464 
7863 248 7913 462 
7864 250 7915 462 
7865 462 7918 1151 
7866 249 7921 1155 
7867 248 7922 572 
7868 463 7923 572 
7869 554 7924 1161 
7870 463 7924 1311 
7871 463 7925 704 
7872 1238 71927 463 
7873 483 7928 572 
7874 791 7929 704 
7875 567 7930 553 
7876 249 7931 571 
7877 249 7932 569 
7878 793 7933 464 
7879 461 7934 572 
7879 465 7935 1216 
7879 772 7937 502 
7880 569 7938 179 
7881 250 7939 1505 
7882 1037 7940 704 
7883 564 7941 670 
7884 1238 7942 465 
7885 250 7943 568 
7886 790 7944 1311 
7887 249 7945 505 
7888 525 7946 1173 
7889 790 7947 661 
7890 569 7948 880 
7891 247 7949 791 
7894 244 7950 568 
7896 1085 7955 568 
7897 465 7956 568 
7898 461 7958 704 
7899 462 7959 568 
7900 567 7961 569 
7901 461 7962 567 
7902 461 7963 570 
7903 461 7964 570 
7904 403 7965 570 
7905 947 7966 570 
7906 408 7967 1085 


7907 791 7969 572 
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7970 
7972 
7978 
7974 
7975 
7976 
7979 
7980 
7980 
7980 
7981 
7984 
7985 
7988 
7992 
7993 
7994 
7995 
7996 
7997 
7998 
8001 
8002 
8003 
8004 
8005 
8006 
8007 
8008 
8009 
8010 
8011 
8012 
8013 
8016 
8017 
8019 
8020 
8021 
8024 
8025 
8026 
8027 
8028 
8029 
8030 
8031 
8032 
8033 
8034 


Page 
637 
571 
571 
705 
704 
706 
705 

1199 

1348 

1481 
705 
571 
949 

1229 

1213 
792 
791 

1329 
706 
706 
688 
705 
706 
706 

1326 
798 
793 

1839 
792 
793 
794 
793 

1336 
7194 
792 
792 
759 
758 
794 
795 
195 
794 
795 
946 
795 

1238 
947 

1083 

1042 

1505 


Docket No. 
8035 
8035 
8035 
8035 
8036 
8037 
8038 
8039 
8040 
8041 
8043 
8044 
8045 
8045 
8045 
8045 
8046 
8047 
8048 
8049 
8050 
8051 
8052 
8054 
8055 
8056 
8057 
8058 
8059 
8061 
8062 
8063 
8066 
8072 
8073 
8074 
8076 
8077 
8078 
8079 
8080 
8081 
8082 
8083 
8084 
8085 
8086 
8087 
8088 
8090 


Page 
947 
949 

1485 
1510 
795 
796 
1239 
1344 
1040 
1091 
946 
773 
947 
949 
1482 
1510 
946 
948 
1043 
920 
1187 
948 
1085 
948 
1009 
948 
948 
1091 
893 
1087 
900 
1085 
1084 
1010 
1086 
1086 
1088 
1086 
1089 
1089 
1087 
1091 
1087 
1087 
1092 
1089 
1089 
1087 
1085 
1237 
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ee 8091 ee ) 8149 1240 
8092 1090 8150 1241 
80938 1090 8152 1240 
8094 1090 8156 1845 
8097 1085 8157 1345 
8100 1088 8159 1504 
8101 1091 8161 1345 
8102 1090 81638 1345 
8103 1088 8168 1346 
8104 1088 8174 1346 
8105 1091 8177 1347 
8107 1089 8179 1347 
8109 1501 8180 1347 
8110 1506 8180 1510 
8111 1092 8181 1508 
8112 1092 8182 1346 
8113 1094 8183 1346 
8114 1094 8184 1348 
8118 1093 8185 1347 
8119 1092 8186 1347 
8120 1238 8190 1505 
8122 1332 8191 1505 
8123 1506 8194 1507 
8124 1098 8199 1507 
8125 1093 8200 1509 
8126 1093 8201 1505 
8129 1239 8202 1506 
8130 1238 8203 1506 
8132 1239 8206 1509 
8133 1239 8208 1508 
aise 1963 8209 1507 
8136 1240 8210 1508 
8136 1240 
oan sens 8211 1507 
8139 1344 8212 1507 
8141 1344 8215 1508 
8143 1504 8216 1509 
8145 1344 8217 1509 
8148 1240 8219 1509 
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